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Sherlock v Ballina Lakeside Holiday Park (Residential Parks) [2011] NSWCTTT 58 (10 February 2011)

CONSUMER, TRADER & TENANCY TRIBUNAL
Residential Parks Division


APPLICATION NO:

RP 10/25409 & 58 Others

APPLICANT:

Ronald Francis Sherlock

RESPONDENT:

Danepond Pty Ltd t/as Ballina Lakeside Holiday Park

APPLICATION:

That a proposed rent increase is excessive

APPEARANCES:

Ms Faye Urquhart on behalf of the residents;
Mr Stan Moore on behalf of the park owner

HEARING:

13 August 2010 at Ballina

LEGISLATION:

Residential Parks Act



On 13 August 2010, the parties endeavoured to resolve the dispute in conciliation with Tribunal member Mr Rex Butler acting as conciliator.  They were unable to do so and the applications were then heard and determined by the member providing these reasons.  Having heard the evidence of the parties, the Tribunal then made the orders as set out in the schedule attached.  

The applicants have sought written reasons for the determination made on 13 August 2010.


WRITTEN REASONS FOR DECISION

59 Applications came before the Tribunal on 13 August 2010 claiming the proposed rent increase to be paid by applicant residents occupying sites within Ballina Lakeside Holiday Park was excessive. 

The applicants had been given written notice that rent payable under each of the applicants’ residential site agreement was to be increased from 1 July 2010 to $134.50 per week, except for sites 58 (applicant Florence Trotter), 62 (applicant Ron Henry) and 67 (applicant Julie Peters) where the increase from 1 July 2010 was to be $144.50 per week. 

At the hearing Ms Faye Urquhart appeared on behalf of 55 of the applicants and Mr Stan Moore on behalf of the park owner.


With regard to the 4 applications in which Ms Urquhart did not represent the applicants, there was no appearance by, or on behalf of, each applicant.  The Tribunal noted the advice that Ms Pamela Weller (the applicant in RP 10/25432) had died.  The following orders were made in these applications:

RP 10/25432 (the late Pamela Weller)

1. 	Application dismissed as the residential site agreement between the parties has been terminated.

RP 10/25612 (Adams), RP 10/226146 (Nightingale) and RP 10/26138 (Parsons)

2. 	There being no appearance on behalf of each of these applicants on 13 August 2010, each of these applications is dismissed.

3. 	The Tribunal records that each of these applicants is a consequence of the dismissal of their application, is required to pay the rent increase as set out in the notice of increase provided to each from 1 July 2010.  

With the consent of the parties, the Tribunal accepted the evidence given in one application as being evidence in all applications.

The Tribunal records that there was no objection to the validity of the notice of the rent increase given by park owner to the applicants or its service upon the applicants.

The Tribunal would also record that during the time occupied in conciliation the Tribunal Member hearing the case took the opportunity to inspect Ballina Lakeside Holiday Park in company with the park manager and applicants’ representatives.

The Tribunal finds that each of the applicants occupies a site within the residential park upon which their relocatable home is placed.  The agreement under which each occupies their site is thus a “residential site agreement” to which the Residential Parks Act applies.

The residential park is situated on the edge of Shaws Bay and separated from the surfing beach at the northern end of the Ballina Breakwater by a park.  I find the residential park to be of a high standard with extensive facilities and outstanding location.

Ballina Lakeside Holiday Park has 216 sites of which 132 are tourist sites and 84 are allocated to permanent residents.

The applicant relied under a number of comparable parks they being: 

a) 	Riverbend Village Ballina - site fees $131.42 per week;

b) 	Darlington Beach Holiday Park Arrawarra - site fees varying from $119.05 per week to $121.10 per week; 

c) 	Tweed Billabong Tweed Heads - no site fees provided;

d) 	Oyster Cove Residential Resort at Yamba - site fees $89.00 per week;

e) 	Balllina Headlands Leisure Park Lennox Head - site fees varying from $105.00 per week to $111.00 per week;

f) 	Northstar Holiday Resort and Caravan Park Hastings Point - no site fees provided;

g) 	Hacienda and Homestead Caravan Parks Chinderah - no site fees provided;

h) 	Valla Beach Resort at Valla Beach - site fees from $76.54 per week to $82.58 per week;

i) 	Ballina Gardens at Ballina - site fees $95.00 per week.

In response, the park owner relied upon the valuation provided by Andrew Hoolihan of Taylor Byrne, Valuers. Mr Hoolihan stated that he had “regard to a number of parks in the Tweed, North Coast and Mid North Coast Regions  which have been included in the previous sections of this report”.  These were the residential parks relied upon by the applicants.  Mr Hoolihan considered these residential parks and other matters arising under s57 of the Act and formed the opinion that the “permanent site market rental is in the order of $133.00/week to $137.00/week and for the purpose of this report we have adopted the mid point of $135.00/week.” 

Insofar as the valuation evidence is concerned I am not prepared to adopt the amount of $135.00 per week as representing the general market rent for comparable residential parks.  Mr Hoolihan did not state which parks he regarded as comparable to Ballina Lakeside Holiday Park or the extent to which the rent should match or differ from these comparable park or parks and upon what grounds.

In the absence of an explanation as to the methodology by which the valuer arrived at his determination, I do not necessarily accept his conclusion as to the market rent. 

Mr Hoolihan states the rental at Darlington Park Arrawarra was $130.00 per week when the rental receipts provided by the applicants establishes the rent to be $110.00 per week.  Nor was it clear if the valuer took account of whether the residential parks named were exclusively occupied by permanent residents or were sharing facilities between tourists and permanents in making comparisons.  

I am satisfied that there are benefits accruing to those residential parks exclusively for the occupation permanent residents in that they do not have to share facilities with those using the park as a temporary place of residence.  In this case, the tourist component of Ballina Lakeside Holiday Park is much larger than that of permanent residents. 

Riverbend at Ballina (site fees $131.42 per week) does not enjoy the same connection with the water as does Lakeside, but has the advantage (for permanent residents) of being solely a residential park for permanent residents.  It also has an array of facilities which are superior to those to be found at Lakeside.

Darlington Park (site fees $110.00 per week) has ocean frontage but is located in a small community some distance from Coffs Harbour.  I agree with Mr Hoolihan that it is in an inferior location but disagree that the facilities are comparable. Darlington has a range of facilities far beyond that which exist at Lakeside and which include a full 9-hole golf course.  I note that Darlington also has a mix of tourist and permanent accommodation.

I disregard Oyster Cove at Yamba (site fees $89.00 per week).  Although it is a waterfront residential park with more extensive facilities than Lakeside, residents occupy their sites under 20 year agreements.  It appears to me that the site fees may be less than what otherwise might be the market rent by reason of increases being restricted to CPI increases under these agreements.  

Ballina Gardens (site fees $95.00 per week) lacks both the facilities and location to be comparable to Lakeside.

Ballina Headlands at Lennox Head (site fees $105.00 - $110.00 per week) is in a bushland location but some distance from the beach at Lennox Head. It has extensive facilities including an indoor heated lap pool.

Having regard to s57(a) it appears to me that Lakeside is comparable to Ballina Headlands, Riverbend and Darlington. 

Lakeside is superior to Ballina Headlands in location and the general market rent should be greater that $110.00 per week. 

Darlington is in a similar locality in terms of its coastal connection to the water, is superior in its facilities, but is inferior in its distance from a major regional centre such as Ballina.  On balance, I find the general market rent at Lakeside should be greater than at Darlington.  

Riverbend (site fees $131.42) has significantly superior facilities to those at Lakeside.  It is in the same locality but does not have a direct connection with a body of water as does Lakeside.  Riverbend has the advantage of the park facilities not being shared with tourists.  At Lakeside almost all of the facilities are shared with short term occupants. Sites provided for the latter are the greater proportion of the total number of sites at Lakeside.  Having regard to all of these factors, I am satisfied that Riverbend is a slightly superior residential park, for permanent residents, compared to Lakeside.  It follows that the general market level of site fees for Lakeside should be slightly lower than for those payable at Riverbend.

I shall return to this matter following consideration of the other factors in s57 that were the subject of evidence at the hearing.

There was evidence as to past increases and the amount involved.  I find the frequency and amount of these rent increases do not have any significance for the purposes of these proceedings.

The applicants stated the proposed increase to $134.50 represented a 17% increase in the site fees payable by all but three of the applicants.  The evidence provided the applicants established the CPI increase for the relevant period was 2.2%.  This is significantly lower than the increase sought by the park owner in these proceedings.  Nevertheless, I find that an increase greater than the CPI is warranted having regard to the general market level of rents for comparable residential parks.  

The park owner sought to rely upon its summary as to the extent by which outgoings had increased for operating the residential park.  The difficulty I have in the analysis provided by the park owner is that it had sought to make an apportionment of costs between those costs said to be attributable to the tourist section of the park and those falling upon the permanent residents.  The basis upon which this allocation has been made is not supported by objective evidence.  For these reasons, I find that material provided by the park owner to be an unreliable indication of the extent by which outgoings had increased.  I am satisfied that there has been some increase in outgoings but the significance of this in support of the proposed rent increase cannot be determined on the evidence.  As a consequence I find the evidence provided by the park owner cannot be given any weight under s57(f) of the Act.

As to the costs of services provided by either the park owner or resident, I would observe the evidence establishes that the residents pay for their electricity, gas, water and telephone and maintain their sites apart from mowing of the lawns.  Residents pay for their own public liability insurance.  The park owner regularly mows the lawns on the sites occupied by the applicants.

I find that none of these matters are of a nature or magnitude as would have any bearing under s57(g) on the proposed rent increase.

There were no other matters raised in the course of evidence under s57.
The proposed rent increase is excessive having regard to s57(a) of the Act. There was no evidence in relation to the other factors enumerated in s57 as would alter the finding that the proposed increase should be slightly less than the site fee being paid by residents at Riverbend.  I am satisfied that an increase in site fees payable by the applicants (other than the three following) should not exceed $129.50 per week.

I find the waterfront reserve location of sites 58 (Ms Trotter), 62 (Mr Henry) and 67 (Ms Peters) makes them superior to those occupied by the other applicants.  I am satisfied that the proposed increase to $144.50 per week is excessive having regard to the rent to be paid by the other applicants. In the case of these three applicants the rent is not to exceed $139.50 per week.  

The orders made in these proceedings being that rent should not exceed $129.50 per week from the 1 July 2010 to 30 June 2011 for all applicants except for those occupying sites 58, 62 and 67 as to which the rent is not to exceed $139.50 per week from 1 July 2010 to 30 June 2011.

Any rent paid by applicants in excess of the amount payable in accordance with these orders is to be credited to the applicants rent account within 28 days of this determination.





H E Moore
Member 
Consumer, Trader & Tenancy Tribunal

10 February 2011


