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Leisure Life Village Residents v Ann Sewell Pty Ltd (Residential Parks) [2013] NSWCTTT 555 (6 November 2013)

CONSUMER, TRADER AND TENANCY TRIBUNAL
Residential Parks Division


APPLICATION NOS:

RP   13/31830; 13/32086; 13/32087;
13/32089; 13/32090; 13/32092; 13/32094;
13/32096; 13/32097; 13/32098; 13/32099; 13/32100; 13/32101; 13/32103; 13/32104; 13/32107; 13/32110; 13/32114; 13/32116; 13/32117; 13/32118; 13/32119; 13/32120; 13/32122; 13/32127; 13/32130; 13/32132
 
APPLICANTS:

Leisure Life Village Residents
RESPONDENT:

Ann Sewell Pty Ltd
APPLICATION:

An order that a proposed rent increase is excessive
HEARING:

9 October 2013 at Toronto
APPEARANCES:

Mr J Plimmer for the resident(s)
Mr B Sewell for the park owner


Pursuant to Section 50 of the Consumer, Trader and Tenancy Tribunal Act 2001, orders published on 6 November 2013 are amended on 15 November 2013 to include all file numbers as specified above. 

ORDERS

	The rent shall not exceed the sum of $127.50 per week as from 15 August 2013 to 14 August 2014.



REASONS FOR DECISION

APPLICATION
The park owner issued a notice of rent increase to the effect that the rent was to increase by an amount of $7.50 per week commencing 15 August 2013. The amount of the increased rent is $128.50 per week and is paid for all sites within the park.

	No challenges were made as to the validity of the notice, the time in which the application was lodged or that the amount of the increase when compared to the Consumer Price Index (All Groups) for Sydney (CPI).
	The application came before the Tribunal on 16 July 2013 where it was adjourned and orders were made for the exchange of documents intended to be relied upon at the hearing be exchanged between the parties.


	The matter was set down to be heard on 9 October 2013. A conciliator, Mr R Butler who is a member of the Tribunal was appointed to assist in leading the parties to an agreement that would lead to the matter being finalized. The conciliation was unsuccessful and the matter was heard that day. The decision of the Tribunal was reserved and these are the order and reasons of such order.


	When considering an application that a rent increase is excessive, the Tribunal is required to consider it under section 57 of the Residential Parks Act 1998. Section 58 provides;

 57   Matters to be considered in determining rent applications
The Tribunal may, in determining whether or not a rent increase or rent payable under a residential tenancy agreement or a proposed residential tenancy agreement for residential premises is excessive, have regard to each of the following factors: 

(a)  the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,
(b)  the value of the residential premises,
(c)  the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident,
(d)  a general price index (such as the Consumer Price Index),
(e)  the conduct of the parties,
(f)  the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement,
(g)  the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement,
(h)  the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises,
(i)  the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises,
(j)  any work done to the premises by or on behalf of the resident, to which the park owner has consented,
(k)  any other relevant matter.

	I shall deal with each of these separately.


(a)  the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,
Both parties tendered lists of other residential parks. They identified the differences between them and presented them in tabular form. The table appearing below does not include all the parks they listed but only those where there are no tourist sites because Leisure Park Village (LPV) has no tourist sites. The Tribunal made this decision on the grounds that parks with tourist sites generally have shared facilities between permanent residents and tourists. The facilities in parks with tourist sites accommodate people on holiday which is reflected in the size and variety of facilities. 

 
LEISURE LIFE VILLAGE
PARK TREES
MACQUARIE SHORES
BAY VILLAGE
THE GRANGE
RENT PER FORTNIGHT
$257 (incl increase)
$260.00
$273.00
$278.00
$309.50
WATER CHARGED
NO
YES
YES
YES
YES
BOOM GATES
NO
YES
YES
?
YES
MANAGER 24/7
NO
 
YES
?
YES
COMMUNITY HALL
YES
YES
YES
YES
YES
BBQ
PORTABLE
?
?
YES
YES
POOL
NO
YES
YES
YES
YES
GREEN WASTE COLLECTION
YES
?
?
NO
YES
LIBRARY
NO
YES
YES
YES
YES
TENNIS COURT
NO
NO
YES
NO
NO
VILLAGE BUS
NO
YES
YES
YES
YES

A question mark denotes the facility cannot be determined because the parties disagree as to whether the facility is available or where they conflict in their opinion.
The rents shown in the table are as provided. The rent in LPV is the same throughout the park. Other parks have a range of rents and the evidence tendered does not give this break down and they may be the highest, lowest or average. They may also be subject to further increases in the near future. The other item that cannot be determined is the site size. The size of the sites in LPV appear to be larger but on the evidence before the Tribunal that cannot be safely determined.
The community hall is one of contention. There was an existing community hall however it was demolished and the park owner converted an ablutions block into a community hall. The hall is not large and it contains a kitchenette with a refrigerator, dart boards and some tables and chairs.
The bar-be-que facility in LPV is by way of a cooker that is located in the community hall. It can be wheeled out when necessary. There is only one unit. There was conflict in the evidence given at the hearing. The park owner maintained that a bar-be-que area was provided on land outside a particular site. The residents maintained that the facility was provided by a resident. Other parks have static facilities with cookers under cover.
In terms of the facilities provided in each of the parks LPV has the least and this reflected in the rent paid being the lowest of all the parks. The availability of a manager on site and a swimming pool are items that attract a higher cost to the park owner.
(b)  the value of the residential premises

The applicant did not tender evidence on this point.

(c)  the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident

For the years 2007 – 2009 the rent increased by $5 per week. In 2010 it was ordered by the Tribunal to be $4.00 per week. The then park owner went into liquidation and a proposed increase of $6.00 per week was not put in place on the advice of the receiver. There was no increase in rent between September 2010 and August 2012. In August 2012 a rent increase of $7.00 per week was made. The present increase is for $7.50 per week.
(d)  a general price index (such as the Consumer Price Index)

The evidence of the applicant is that the CPI increase is 2.8% applying this to a rent of $121.00 per week gives an increase of $3.39 per week as opposed to the $7.50 being sought by the park owner.
(e)  the conduct of the parties

The applicant raised matter here that went to the purchase of the park by the present park owner and the return on its investment. The figures provided were based on assumptions.
It was further argued that the park was purchased on the basis that there was opportunity to develop a further 20 sites. This would require capital expenditure on services such as sewerage reticulation, stormwater drainage and road works. The applicants claim that a limited amount of these works have been carried out with the conversion of the ablutions block to a community hall, minor land scaping and improvements to the entrance of the park.
All were denied by the park owner.
(f)  the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement

and

(g)  the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement

The applicant covered both these headings but limited them to records of the local council rates and charges as applied to the park. It was calculated that the increase in these charges amounted to $0.284 per week per site over 41 sites.
These figures were not disputed by the park owner.
(h)  the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises

The applicant did not tender evidence on this point.

(i)  the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises

The principal concern of the applicant was the water supply to the village. Water is pumped to a holding tank and then it flows under gravity to the sites. The applicant claims the supply is limited and there is a ban on using sprinklers for the site gardens and drip lines. The applicant tendered a chronology of relating to water supply that occurred in January 2013.
The removal of waste has been reduced to once a week whereas there were two. Large metal items, such as discarded white goods are left waiting for collection. The approach to the waste bins is not sealed and pooling of water occurs in wet weather. 
Not all the roads in the park have kerbing and they are patched in places. The speed humps are claimed to be dangerous to drive over.
The applicant claimed the sign at the entrance to the park is misleading as it refers to a pool (there isn’t one) and the building designated as Community Hall is in fact the games room which a converted ablutions block. 
A water course through the park was claimed to be a source of mosquitoes breeding in the areas where ponding of the water takes place. The water course was said to have deteriorated since the park ownership changed hands.
On this point the park owner claimed that there was little that could be done about the water course as this was not in the control of the park owner. It had been traversed by the local water authority and no work orders had been issued.
The sewer from the park is pumped into ponds and there it dissipates into the soil. The ponds were treated with peroxide by the previous park owner. The ponds are not fenced and there is concern that visiting grandchildren may wander into these ponds.
The park owner stated that there was no need for fencing as the batter slopes of the ponds comply with regulations. Any person who falls into or enters the pond is able to walk out.
The park owner tendered invoices totalling $91,585.00. These invoices applied to the following works;

	Water and sewer supply;

Renovation of the ablution block;
Electrical work;
	Road repairs; and

Work on the “main house”.

(j)  any work done to the premises by or on behalf of the resident, to which the park owner has consented

The applicant did not tender evidence on this point.

(k)  any other relevant matter

The matters raised here related to an overflowing mail box that contained mail of residents and it was believed the mail box had not been emptied for some time.
A complaint was raised that some residents had been bitten by dogs.
CONCLUSIONS
In consideration of the evidence put to the Tribunal the Tribunal finds that the park has the minimum no recreation facilities provided. The resident complains that the community room was an ablution block. There cannot be an objection to the recycling of a building. The Tribunal is of the view that the facility provides a minimum of accommodation but is adequate for a meeting where the residents would sit in rows.

	The lack of facilities when compared to other parks places LLV at the lower end of the rents paid in other parks. Tennis courts and swimming pools while providing recreation opportunities to the residents also attract a higher level of maintenance.


	The Tribunal also notes the resident is not required to pay water usage.


	Previous rent increases are all in excess of the CPI. The reason as to why the liquidator did not recommend a rent increase in 2011 was not provided. The present rent increase is more than twice the increase in the CPI. 


	The park owner has expended a large sum on the maintenance of the parks utility services but the expenditure also includes the renovation of the ablution block and the “main house”. The sum of the invoices for maintenance and repairs is a lesser figure.


	When taking into consideration to invoices tendered, the Tribunal is satisfied the park owner is not tardy in maintaining the ponds for the sewerage system, the water course and maintaining the utility services in the park. The evidence in relation to the investment made by the park owner in purchasing the park is speculative and not substantiated.


	In regard to the behaviour of dogs that is more a matter of park rules than whether a rent increase is excessive.


	In consideration of the evidence before it the Tribunal finds the rent increase to be excessive when compared with rents and facilities in other parks, the level of maintenance and repairs other parks and determines the amount of increase to be $6.50.


J McMillan
Member
Consumer, Trader and Tenancy Tribunal

6 November 2013

