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Anderson & Ors v Culars No 2 Pty Ltd (Residential Parks) [2007] NSWCTTT 510 (28 August 2007)

CONSUMER, TRADER & TENANCY TRIBUNAL
Residential Parks Division



APPLICATION NOS:

RP 07/06056 & Ors

APPLICANTS:

Diane Anderson & Ors

RESPONDENT:

Culars No 2 Pty Ltd

APPLICATION:

An order that rent is excessive

APPEARANCES:

Ms Fay Urquhart for the applicants
Mr Richard Black for the respondent

HEARING:

11 May 2007 at Coffs Harbour



ORDERS

	The application is dismissed because having considered the evidence placed before it, the Tribunal is not satisfied (at the civil standard of proof, the balance of probabilities) that the grounds required to make the order sought have been established.



REASONS FOR DECISION

The applicants lodged applications with the Tribunal on 2 February 2007 seeking orders that:

	The rent is excessive due to the withdrawal of services and facilities provided with the residential premises;

The park owner stop breaching the agreement;
	An additional term of the agreement is not legally binding;

The park owner do work or take steps to make good broken terms of the agreement; and
Time be extended to allow the applicants to take action.

The matters came before the Tribunal on 23 March 2007 and the Member on that occasion, Member Moore, attempted to get the parties to resolve the matters in dispute via a conciliation process. That process was unsuccessful and the matter came before this Member for hearing and determination.

Orders (ii), (iii), (iv) and (v) were withdrawn.

The park is known as Lime Tree Village and is situated just kilometres from Coffs Harbour City Centre, with the bus stop at the door. Amenities available in the area including beaches, fishing, clubs, shopping and hospital are about 500 metres distant. The amenities in the park include a pool and BBQ area for residents. The park has boom gates. Site fees in the park are $88.00.

During November 2006 and December 2006 the park owner introduced water meters into the park and the residents are now required to pay for water usage in addition to their site fees.

Section 56 of the Residential Parks Act 1998 (the Act) provides:

56	Resident may apply for an order that rent is excessive
(cf RT Act s 47)
(1)		A resident under a residential tenancy agreement may, at any time, apply to the Tribunal for an order declaring that the rent payable under a residential tenancy agreement or a proposed residential tenancy agreement for residential premises already occupied by the resident is excessive, having regard to the reduction or withdrawal by the park owner of any goods, services or facilities provided with the premises.
(2)		This section applies whether or not the goods, services or facilities are provided under the agreement or a separate contract, agreement or arrangement or were provided under a previous contract, agreement or arrangement.
(3)		For the purposes of subsection (1), the introduction of metering arrangements for the supply of and charging for water or electricity, where such charges had previously not been paid separately by the resident, is taken to involve the withdrawal by the park owner of services provided with the premises. However, such withdrawal of services does not mean, of itself, that rent has become excessive, for the purposes of this section.

In determining whether rent is excessive due to the withdrawal of services and facilities the Tribunal is required to consider the matters in section 57 of the Act. Section 57 provides:

57	Matters to be considered in determining rent applications
(cf RT Act s 48)
The Tribunal may, in determining whether or not a rent increase or rent payable under a residential tenancy agreement or a proposed residential tenancy agreement for residential premises is excessive, have regard to each of the following factors: 
(a)  the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,
(b)  the value of the residential premises,
(c)  the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident,
(d)  a general price index (such as the Consumer Price Index),
(e)  the conduct of the parties,
(f)  the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement,
(g)  the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement,
(h)  the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises,
(i)  the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises,
(j)  any work done to the premises by or on behalf of the resident, to which the park owner has consented,
(k)  any other relevant matter.

The applicants tendered evidence on section 57 (a) and (c) only.

(a)  the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,
The residents tendered comparisons with other parks and they appear in the table below:

Park
Site Fees
Pool
Community Room
Tennis Court
BBQ Area
Golf Course
Bowling Green
Boom Gates
Water Usage
Darlington
$108.50 +
Yes 2 & Spa
Large
Two
Yes
9 hole
4 lane
Yes
Residents pay
Sunset
$89.25
Yes
Large
Yes
Yes
No
No
Yes
Residents pay
Woolgoolga Beach
$71.70
No
No
No
Yes
No
No
No
Water included
Waterside (Colonial)
$89.00
Yes
Yes
Half Size
Yes
No
No
No
Some residents pay
Park Beach
$73.70 - $80.20
Yes
Large
Yes
Yes
No
No
Yes
Water included
Urunga Waters
$86.00
Yes
Large
Yes
Large
No
No
No
Water included
Valla Beach
$75.00 +
Yes 2
Large
Yes
Yes
No
No
No
Water included
Oyster Cove
$93.80
Yes
Extra large
Yes
Yes
No
Yes
Yes
Water included
Dahlsford Grove
$88.50
Yes Indoor
Yes
Yes
Yes
No
No
Yes
Residents pay
Banana Coast
$89.00
Yes
No
Yes
Yes
No
No
No
Bore water
Lime Tree Village
$88.00
Yes
No
No
Yes
No
No
Yes
Water included

A description of the parks was tendered and they are summarised as follows.
Darlington Beach Resort is on 110 acres in a semi rural setting on the beach, approximately 5 minutes north of Woolgoolga. This is a large park with a mix of tourism and permanent residents (183).  Darlington Beach Resort has a 9 hole golf course, 2 heated tropical pools with water slides, heated toddlers’ wading pool, 20 seat hot spa, indoor change rooms and an outdoor shower, lawn bowls 4 lanes, boom gates, 2 tennis courts, convenience shop, camp kitchen and restaurant. The park is now connected to town sewerage and residents have recycled water for gardening.

Sunset Caravan Pack has a mix of tourist and permanent residents. It is located on the Woolgoolga Creek and is in easy walking distance of the town. It is a well maintained park with a full size tropical swimming pool, full size tennis court, large recreation hall/camp kitchen, and children’s playground. Boom gates have been installed. It is 100m to the Bowling Club and local R.S.L. and 250m to patrolled beaches. Woolgoolga amenities include supermarkets, medical facilities and regular bus services to Coffs Harbour and Grafton.

Waterside Cabins is situated just off the Pacific Highway at Woolgoolga. It is a short walk to the beach and Hearns Lake and a twenty minute walk via the shore to Woolgoolga town centre which has a variety of shops, The park has a swimming pool, covered kids’ splash pool, half-sized tennis court, outdoor BBQ, alfresco dining area and on-site convenience store. There is no plan for this park to be connected to town sewerage in the near future.

Park Beach Tourist Park has a mixture of tourist and permanent residential sites and is located close to the jetty and regional shopping centres with their eating and entertainment facilities. The residents describe this park as being the “top tourist park in Coffs Harbour”. Park Beach has a shaded resort style pool with water slides and special novelty features, modern camp kitchen, shop with internet access, games room and children’s playground, tennis court, free BBQ’s, function hall fitted with kitchenette and modern bathrooms. Designated areas are provided for visitor parking within the park. A new section of this park is due to be opened in the near future and there is a long waiting list for occupation of residential sites.

Urunga Waters Tourist Park was a tourist and residential park but has been changed to a residential park. It is on a river, has sealed roads and views of the river. The park has a swimming pool, tennis court, and a large community hall for the use of residents.

Valla Beach is a combination of tourist and permanent residential resorts with the residential section run as a separate business. The park is located 40 km south of Coffs Harbour and 8km north of Nambucca Heads. The resort itself is located on a tidal lagoon with access to ocean beach foreshores. There are two freshwater swimming pools, two tennis courts, mini golf, boat ramp, playground, residents’ bus (pension weeks to Coffs Harbour and every other week to Nambucca Heads).  The bus is available for other activities. The resort has 400 seat tavern and restaurant (licensed). Residents are able to use the tavern for all activities such as games, exercise group, cards, craft, etc. The resort also offers residents storage for caravans, trailers and boats and a workshop, all of which is under video surveillance for security. Visitor parking in designated areas is provided in the park.

Oyster Cove is a park that focuses on people over 50 years of age. Its amenities include indoor and outdoor bowls, darts, library, swimming pool and heated spa, tennis court, community room with fully equipped kitchen bar and club lounge, entertainment area, gymnasium, TV theatre, arts and craft. Outdoor BBQ area and seating, boom gates for security and lawn maintenance are included in the site fees. All roads are sealed, and there are designated areas for visitors parking within the park.

Dahlsford Grove is 10 minutes from a medical centre, hospital, ambulance station, airport, bus terminal, clubs, shopping centres, restaurants. Security is provided by high automated gates set into a concrete wall. The park has a community centre which houses a heated indoor swimming pool and gymnasium, four lane bowling green, tennis court, daily bus service at front gate, resident doctor and resident hairdresser. There are designated areas for visitor parking within the park.

Bananacoast Caravan Park has a significant number of tenants in park owned cabins and does not have the security of the other parks in the area. It has a general store, games room, children’s’ playground, tennis court with racquet hire, BBQ area and a swimming pool with baby pool. A bus service is available outside the park and it is 500 metres to the beach. Bore water is available.

The park owner tendered a list of other parks claimed to be comparable with Lime Tree Village. These are:

Park
Permanent Fees
Facilities
Darlington Park
$111.10 pw plus water usage
Beachside, golf course, lawn bowls, tennis, spa, restaurant, 20 kms to Coffs Harbour
Arrawarra
$105.00 pw 
Beachside, 31 kms to Coffs Harbour
Tourists and permanent residents
Park Beach Caravan Park
(Council owned)
$73.70 pw 1 person
$80.20 two persons
No water usage charge
Pool, games room, TV room, Tennis Court, “Kids Club”, 3 kms to CBD
Split Solitary
$90.00
Beachside, swimming pool, 9 kms to CBD
Woolgoolga (Colonial)
$ 90.00 plus water usage
Lakeside, beach access, half court tennis, recreation room, 2 kms to Woolgoolga
Banana Coast Caravan Park
$89.00 pw
Pool, tennis, games room

The evidence given on residential parks in the area suggests that parks accepting tourists have a higher level and variety of amenities than those parks that cater for permanent residents and tenants. The average of the fees is $86.17 per week (not including Darlington at $108.50 and Woolgoolga Beach at $71.70 per week). This places Lime Tree Village, at $88.00 per week, towards the higher rents paid in the area but it is not the highest. Lime Tree Village does not have a community room, tennis court or bowling green. Neither does it accept tourists. The other park without these facilities is Woolgoolga Beach and this park attracts a higher site fee. Four parks charge water additional to site fees and of these Lime Tree Village charges the lowest site fee.

The residents claim that Park Beach, Urunga Waters and Waterside (Colonial) are the most comparable to Lime Tree Village. 

The park owner argued that these parks are able to charge a lower fee because they are leased from the council and therefore their pricing structure originates from a different position. Such a park is Park Beach Caravan Park. The park owner claimed that there is a waiting list for people wanting a permanent site in the park which suggests that the site fees are below market value. The park owner believes that Dahlsford Grove, situated at Port Macquarie, is comparable to Lime Tree Village.

The Tribunal is of the view that Dahlsford Grove and Urunga Waters are parks comparable to Lime Tree Village.

the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident,
Rent increases in the park from 2002 to October 2006 have been based on the consumer price index.

YEAR
FEES
AMOUNT OF INCREASE
INCREASE AS A PERCENTAGE
CPI
October 2002
$78.85



October 2003
$81.00
$2.15
2.73%
2.7%
October 2004
$82.60
$1.60
1.98%
2.5%
October 2005
$84.60
$2.00
2.44%
2.5%
October 2006
$88.00
$3.40
4.04%
4.0%

The same park owner has owned and operated the park during this period.

The park owner made certain offers to residents at the time it was announced that water meters were to be introduced and some took up the offer. The offers made were not on-going but include a waiver of the availability charge for a year, a rebate on a water tank and the installation of a garden tap.

The Tribunal however does not view this as a consideration because the offers do not relate to the question as to whether the rent is excessive due to the requirement that water usage is to be paid as an additional amount. 

The Tribunal also notes that the residents have concerns as to the availability charge being correctly made but these are concerns for the future as no availability charge will be levied until 2008. The park owner however is reminded of the provisions of section 39(2A) of the Act and clause 22C of the Residential Parks Regulation 1999.

In regard to those agreements where it is argued that the parties have agreed that water usage will not be charged, section 144 of the Act provides:

144  Contracting out prohibited
(cf RT Act s 120)
(1)		The provisions of this Act and the regulations have effect despite any stipulation to the contrary in any agreement, contract or arrangement and no residential tenancy agreement, contract or other agreement or arrangement, whether oral or wholly or partly in writing, and whether made or entered into before or after the commencement of this section, operates to annul, vary or exclude any of the provisions of this Act or the regulations.
(2)		A person must not enter into any agreement, contract or arrangement with the intention, either directly or indirectly, of defeating, evading or preventing the operation of this Act or the regulations. 
Maximum penalty: 20 penalty units.
Section 39 relevantly provides:
39	Resident to pay certain charges for water
(1)		It is a term of every residential tenancy agreement that the resident must pay all water consumption charges and water availability charges in connection with the residential premises, if the residential premises are individually metered in a manner that complies with the regulations and: 
(a)  the resident is billed either: 
(i)  directly by the water supply authority, or
(ii)  by the park owner in accordance with this section, and
	the resident is not liable to pay a minimum charge.


Where a clause is provided that water usage will not be paid it is contracting out of the Act and that is not allowed.

At the request of the Tribunal water usage accounts for seven sites were produced by the park owner. These show that the availability charge is not to be charged until 2008. The water usage accounts from the local council were also provided and these do not show any availability charge.

The accounts provided were for sites in the names of one or two persons. The billing periods were not the same but showed a total of 220 kilolitres were consumed over a period of 989 days. The accounts show the amount of water used per site varies between those sites where the lease is in one name and those where the lease is in two names. On the information provided the water usage would increase the fees paid by the residents by an average of $3.79 per week including an availability charge permitted under the Act. The Tribunal does not agree that this figure should be applied to every site across the park as water usage is determined by the user and some residents may use less than others. This is supported in the accounts provided eg a single resident over 89 days used 8 kilolitres of water and a site with two residents used 36 kilolitres for the same period.

In consideration of the evidence before it and having regard to comparable parks in the area and that increases in fees have been limited to the CPI for the last four increases, the Tribunal finds that the introduction of water usage fees in Lime Tree Village will bring the fees payable in the park to the higher end of fees charged for similar parks.  However the Tribunal is not satisfied that this means the rent is excessive and for these reasons the application is dismissed.




J McMillan
Member
Consumer Trader & Tenancy Tribunal

28 August 2007

