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Graham v Tuggerah Village (Residential Parks) [2010] NSWCTTT 505 (29 October 2010)

CONSUMER, TRADER & TENANCY TRIBUNAL
Residential Parks Division


FILE NO::
RP 10/17907

APPLICANT:

R & E Graham

RESPONDENTS:

Terry Huckle & Greg Healey trading as Tuggerah Village

APPLICATION:

Park rules

APPEARANCES:

Mr Plimmer for the applicants
Mr King for the respondents

HEARING:

25 October 2010 at Gosford



ORDERS

	I declare that rule 3:  “Food and Drink are not permitted in the community hall” is unfair.


	Rule 3:  “Food and Drink are not permitted in the community hall” is set aside.


	All other rules the subject of the application are upheld.



REASONS FOR DECISION


At the time they lodged this application Mr and Mrs Graham were residents of the Tuggerah Village residential park.  They have since sold their home and left the park.  Mr and Mrs Graham made application in relation to a number of park rules.  They argue that particular rules are either unfair or not legally valid and seek to have the rules set aside.

Under s 62 of the Residential Parks Act 1998 (the Act) a park owner may make written rules relating to the use, enjoyment, control and management of the park.  Sub-section 62(2) and clause 30 of the Residential Parks Regulation 2006 (the Regulation) set out the specific matters rules can be made about.  They include such things as the keeping of pets, the use and operation of communal facilities and landscaping and maintenance of residential sites.  In March this year the park owner issued new and amended rules for the park.  These rules took effect from 14 May 2010.  There is no question that the park owner followed the process set out in the Act for the making of the new and amended rules.  I note that, while it appears a single revised document was issued at the time, many existing rules did not in fact change.

Mr and Mrs Graham take issue with several rules.  Under sections 88 and 90 of the Act disputes about park rules may be brought before the Tribunal.  The basis upon which the Tribunal can make decisions in relation to park rules is set out in the Act.  A distinction is made between amended or new rules and existing rules.

Where a new park rule or an amendment to an existing rule is made, on application of a resident, the Tribunal may declare the park rule to be unfair (s 88(4)).  If a new or amended park rule is declared to be unfair, the rule is by law invalidated 30 days after notice of the declaration is given.  The Tribunal can otherwise make an order setting aside or upholding new or amended park rules.  It can also make an order modifying the operation of the new or amended park rules in their application to some or all of the residents of the park.  

In relation to existing park rules, the Tribunal has jurisdiction under s 90 of the Act to deal with an application if a dispute has arisen abut the legal validity of the rule.  In these matters the Tribunal may set aside or uphold the rule or make an order modifying the operation of the rule in its application to some or all of the residents of the park.

I will deal with each of the rules about which an application has been made in turn.  The meaning of “unfair” is not defined in the Act.  The Macquarie Dictionary defines unfair to mean: “not fair; biased or partial; not just or equitable; unjust.”  I have had regard to this definition in my deliberations set out below.

Safety 

Under the Regulation the park owner may make rules about the safety of persons and property within the residential park.  The applicants raise issues about the fairness and legal validity of the following rule:

“A: Residents must comply with any reasonable direction of the park owner in relation to safety in the workplace in compliance with OH & S Act 200 and the Regulation 2001.”

This rule is an amendment of an existing park rule.  Mr and Mrs Graham argue that the rule is legally invalid as it purports either to require the residents to assume the responsibilities of the park owners as an employer under the Occupational Health & Safety Act or delegates those responsibilities to the residents.  This, they say, is not permitted under the relevant Act.


I agree with the applicants that the OH & S responsibilities in the legislation cited in the rule are the responsibilities of the park owner as employer.  The rule cannot (and does not) purport to delegate those responsibilities to residents.  While the wording of the rule is perhaps somewhat sparse, it is clear that the rule can only be interpreted to mean that the park owner, as employer, can give reasonable directions to residents which would have the effect of the ensuring the safety of the park owner’s employees.  An example given at the hearing was the giving of a direction that a resident not enter or store goods in a workshop where the employees of the park owner carry out certain duties.

For these reasons I do not believe the rule has the effect contended by the applicants and is legally invalid.

Mr and Mrs Graham also state that the rule is unfair as residents have no way of knowing what the park owners may require of them.  While the precise subject matter that may be covered in any direction made by the park owner is not set out in the rule, I am not of the view that this makes the rule unfair.  Any direction given to a resident must be reasonable and can only be made for the purpose of ensuring the park owner complies with their obligations under the OH & S legislation.  It is not, therefore, open ended and does not operate unfairly.

The park owner has made a new rule which states:

“B: For the safety of person and property in the park (clause 30b of the revised Park regulation 2006). We do not accept cash payments for site fees at the office.”

The applicants argue that this rule should be set aside because it is legally invalid and it is unfair.  The arguments are made on two bases.  Firstly, the applicants state that the payment of rent (site fees) cannot be the subject of a park rule.  Second, they state that the rule is inconsistent with a term of their residential site agreement and should be set aside on that basis.  

In relation to the applicant’s first point, the park owner states that the rule has been made in relation to the safety of persons and property within the park and is therefore permissible under the Act.  As I understand Mr King’s position, he states that the rule is designed to minimise the real risk of theft (and possibly injury to employees and residents) occurring as a result of cash payments being made and cash being kept at the park office.  

The applicants dispute whether, as a matter of fact, safety is an issue in the park in relation to the making of cash payments at the office.  Despite the evidence of Mr Graham that he did not believe there was a safety issue in the park relating to monies kept at the park office, a document from the Tuggerah Lakes Local Area Command addressed to the park owner clearly indicates there has been an incident of theft.  The document is undated but according to Mr King was received in about February 2010.  He also said there have been other incidents at the park over time.

I am of the view that the rule, as framed, can be made by the park owner in reliance on the power to make rules with respect to the safety of persons and property.  The intention of the park owner to minimise the risk of theft and injury associated with the keeping of cash at the office is a matter that properly falls within the ambit of the rule making power.

Mr and Mrs Graham’s primary argument is that this rule is inconsistent with a term of their residential site agreement and is therefore void.  They believe that their agreement sets out only one method of payment of rent: to pay by cash or cheque at the park office.  This interpretation of their agreement is disputed by the park owner who, prior to Mr and Mrs Graham leaving the park, had issued a notice in writing that rent is to be paid into a particular bank account.

I can find nothing in the Act which states that a park rule which is inconsistent with a term of an agreement is void.  Sub-section 63(1) of the Act provides that park rules are terms of every residential tenancy agreement.  Sub-section 63(2) provides that, if a park rule is inconsistent with another term of the agreement, the rule is not a term of the agreement to the extent of the inconsistency.  That is, if what Mr and Mrs Graham contend about their agreement is correct, this park rule could not be a term of their agreement and it would have no application to them.  The park rule itself, however, would remain and would be a term of the agreements of other residents whose agreements were not inconsistent with the rule.

I do not therefore need to make a finding on whether the rule is inconsistent with the term of the agreement.  Any finding as to inconsistency would not affect the legal validity of the park rule.

No argument was made at the hearing in accordance with s 88 that the rule is unfair.  I might note that such an argument would have been difficult to make as all current residents in the park pay the rent into the nominated bank account and have not expressed a desire to pay by cash at the office.  Mr and Mrs Graham and two other residents who did object to the rule are no longer residents of the park. 

Driveways

This rule requires driveways to be constructed of concrete.  After discussion about the fact that the rule did not apply retrospectively to require existing surfaces to be replaced, the objection to the rule was withdrawn at the hearing.

Community Hall

There are a number of rules about the community hall.  The two which are of concern to Mr and Mrs Graham are:


“
Food and Drink are not permitted in the community hall.

Residents must request, in writing, all organized functions requiring the use of the community hall.”

These two rules replace an old rule which, among other things, permitted food and drink to be consumed during an organised function which had been agreed to by park management.

Mr King stated that it was still the intention of the new rules to permit food and drink to be consumed during organised functions so long as those functions have been approved by park management.  

I accept the arguments of the applicants that, despite the intentions of Mr King, this is not how the rules are now worded and that rule number 3 in particular operates harshly.  Use of the community hall by residents would be very restricted if food and drink could not be made available at specific functions.  The Community Hall is provided as part of the amenities for residents and it would be unjust to so restrict its use that it becomes largely unavailable to the residents.

I declare that rule 3 is unfair.  Rule 4 is not, of itself, unfair.

Swimming pool

Rule 4 in relation to the swimming pool now states:

“4.	Pool hours will vary and will be displayed on the Notice Board.”

The previous rule had provided that the pool hours would be 8:30am to 8:00pm.  The applicants state that the new rule is unfair as there is now no certainty about the opening hours of the pool.  They also state the notice board is some distance from the pool and it will therefore be difficult for residents to find out the opening hours.

The evidence provided showed that the notice board is near the letter boxes provided for residents.  It is located some 25m away from the pool gate.  Mr King said the new rule allows the park to extend opening hours in summer to better suit residents.

No evidence was provided of any difficulties faced by residents in accessing the pool since the new rule commenced.  The notice board is located in an accessible position near the letterboxes which are checked by most residents on a daily basis.  The rule provides flexibility in opening hours to take account of seasonal variations.  I do not consider the rule to be unfair.

Sporting facilities

The objection to this rule was withdrawn at the hearing.


Ablution block

The park has an amenities block which contains a laundry and male and female ablution blocks (toilets and showers).  The rule in respect of use of the showers and toilets now states:
“
The use of the ablution block by a resident who own their own units is not permitted.”

A similar rule was the subject of Tribunal proceedings in 2009.  At that time the parties agreed to amend the rule so that it read: “The use of the toilet and shower of the amenities block by a resident who owns their own unit is not permitted without consent of the owner” (see matter RP 09/15408).  

Mr King said that the park owner no longer wishes to make the toilet and shower facilities available to residents and the rule has therefore been amended once again.  He said that all homes in the park now have their own toilets and showers.  Water and power have been turned off to the amenities and the doors have been locked.  Laundry facilities remain.  Mr King said that the block will eventually be redeveloped but the park owner has no intention of reinstating toilet and shower facilities as the park no longer has a tourist component.  

Mr and Mrs Graham state that the rule is unfair as it deprives residents of the ability to use the facilities in an emergency.  

Neither party was able to point me to any requirement that a park owner provide toilet and shower facilities where all residents have their own facilities.  No evidence was provided about any effect the amended rule has had since it came into effect in May.  I note there are toilets near the pool.  I also note that, in an emergency, a resident may be able to use the facilities of another resident.

As very little evidence has been provided about the operation of this rule, I am unable to conclude that it is unfair. 

Flammable materials

The rule in relation to flammable materials stored on a resident’s site has been amended since the application was lodged.  There is no longer any objection to this rule.





Landscaping

Objections to the two rules concerning landscaping and trees, plants and shrubs were withdrawn at hearing.





Kay Ransome
Chairperson
Consumer, Trader & Tenancy Tribunal

29 October 2010


