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Gennacker Pty Ltd v Bennett (General) [2012] NSWCTTT 501 (4 December 2012)

CONSUMER TRADER AND TENANCY TRIBUNAL
General Division


APPLICATION NO: 	GEN 12/33565 

APPLICANT: 		Gennacker Pty Ltd

RESPONDENTS: 		Donald Bennett and Laureen Bennett 

APPLICATION: 		Termination of an occupation agreement

APPEARANCES: 	Mr J. Willmott for the applicant; Dr G. Martin for the respondents

HEARING: 			26 October 2012 at Murwillumbah

LEGISLATION:	Holiday Parks (Long-Term Casual Occupation) Act 2002; Residential Parks Act 1998

CASES: 	Wilson v Deemay Enterprises (Residential Parks) [2012] NSWCTTT 252; 
Hayward v Hastings Riverside Co Pty Ltd [2008] NSWCTTT 1002; 
Facchini v Bryson [1952] 1 TLR 1386 
______________________________________________________________


ORDERS

	The Tribunal finds that the respondents are occupying site 35 at the applicant’s park as their principal place of residence.


	The Tribunal finds that the provisions of the Residential Parks Act 1998 apply to the respondents’ occupation of the site.


	The Tribunal finds that the provisions of the Holiday Parks (Long Term Casual Occupation) Act 2002 do not apply to the respondents’ occupation of the site.


	The Tribunal finds that the agreement entered into by the parties in March 2008 pursuant to the Holiday Parks (Long Term Casual Occupation) Act 2002 is void.


	The Tribunal finds that the applicant cannot give the respondents a no grounds three month notice of termination.


	The application for an order for the termination of the agreement is dismissed. 



REASONS FOR DECISION

APPLICATION

	On 27 June 2012 an application was filed seeking an order for the termination of an occupation agreement. The application is founded on a notice of termination dated 16 February 2012 seeking possession on 28 May 2012.


JURISDICTION

	There is a jurisdictional issue in this case. The applicant claims that the respondents occupy their site pursuant to an agreement via the Holiday Parks (Long-Term Casual Occupation) Act 2002 (the “Casual Occupation Act”). The respondents claim that their occupation is via the Residential Parks Act 1998 (the “Parks Act”).


PROCEEDINGS

	A directions hearing was held on 27 July 2012. The case could not be resolved on that day and it was set down for hearing on 26 October 2012. The case was heard on that day. Thereafter the decision was reserved pending the giving of these reasons. The hearing was sound recorded.


EVIDENCE

	Oral evidence was given by Mr Bennett and Mr Willmott. A considerable number of documents were tendered.


	The respondents occupy site 35 at the applicant’s park. In 1998 it was designated as a long term site on the Tweed Shire Council’s approval to operate. This was also the situation in 2004. In 2010 the approval to operate had the site designated as a short term site.


	A manufactured home is situated on site 35. It was built in 1985. In 2000 it was owned by Suzanne Pearce. Ms Pearce occupied the home on the site pursuant to a site agreement via the Parks Act. Ms Pearce sold the home to Mr C. Anderson. There is no evidence of the type of agreement that Mr Anderson had in respect of his occupation. Mr Anderson sold the home to the respondents in March 2008. The purchase price was $99,000.00.


	There is a dispute as to whether the respondents have occupied the home since 2008 via the Parks Act or via the Casual Occupation Act. The respondents produced an unsigned letter allegedly from the applicant confirming their acceptance for occupancy of the home on site 35 as their principal place of residence. The applicant says that the letter is a forgery and produced a copy of the park’s standard letterhead which differs considerably to the document produced by the respondents. The applicant produced a written agreement pursuant to the Casual Occupation Act signed by Mrs Bennett only. The agreement provides for a fixed term of one month and states that the respondents can only use the site for 180 nights per year and not more than 28 nights continuously. The agreement provides for the applicant to give three months’ notice of termination on a no grounds basis after the fixed term has ended. The applicant produced a letter to the respondents dated 14 April 2008 stating that the applicant was offering them a long-term casual occupation agreement. Mr Bennett gave sworn evidence that he had never seen the letter. However, the applicant produced a copy of a file note made 20 April 2008 which states that the respondents had come to the park office to advise they had received the letter of 14 April 2008 and were seeking the occupation agreement. The agreement that was signed by Mrs Bennett is dated 31 March 2008 but, if the file note is genuine, it must have been signed after 20 April 2008.


	The respondents own another home at Holland Park in Brisbane. The respondents say that they have occupied the home on site 35 as their principal place of residence since March 2008 and that their son (and his partner) has occupied the Brisbane house. Insurance documents produced show both properties insured by the respondents. The respondents had the Brisbane address on their drivers’ licences when the home on site 35 was purchased and they now have the park address shown on the licences. Mr Bennett gave sworn evidence that he and his wife nominate the park address for the Australian Taxation Office and the Electoral Roll. His employer has the park address on its records.


	There have been previous proceedings between the parties on file 

	RP 12/09297. In that case the respondents made application that a 	rent increase was excessive. It was listed as a case pursuant to the 	Parks Act and subsequently settled. There is no evidence that the 	applicant in these proceedings challenged that application being heard 	via the Casual Occupation Act rather than the Parks Act.

	The respondents have paid rent or occupation fees to the applicant between March 2008 and October 2012. Despite the agreement pursuant to the Casual Occupation Act stating that the respondents cannot live at the premises for more than 28 days continuously or more than 180 days in a year the applicant has not alleged any breach of the agreement by the respondents living there continuously for four and a half years. When that point was put to Mr Willmott he said that given the size of the park he was unable to keep records of the length of occupation of residents on particular sites.


FINDINGS

	The following findings are made on the balance of probabilities:


	That in March 2008 site 35 was a long term site.


	If the site has been changed by the applicant or the local authority or both into a short term site, that fact has no relevance to this application. The changing of the status of a site cannot retrospectively change the terms of any agreement made by the parties unless there is a variation of the agreement. In this case there is no variation of an agreement entered into after the change of status of the site in 2010.


	In April 2008 the parties entered into a written agreement pursuant to the Casual Occupation Act.


	The agreement provides that the respondents can only occupy the site for 28 nights continuously or 180 nights in any year.


	The respondents have resided in the home at the site continuously since March 2008.


	Obviously the respondents are in breach of the Casual Occupation Act agreement they entered into because they have resided at the site in excess of the nights allowed for occupation.


	There is no evidence that the applicant has enforced the terms of the Casual Occupation Act agreement in regard to the nights that the respondents can live at the site and there is no evidence that the applicant has alleged that the respondents have breached this term of the agreement.


	The respondents own two houses, one at the park and one in Brisbane.


	The respondents have occupied the house at the park as their principal place of residence.


	The Brisbane house is not the respondents’ principal place of residence.


	The Casual Occupation Act applies to any occupation agreement in relation to a site (a) entered into by an occupant who has a principal place of residence somewhere other than the site, and (b) under which the occupant installs the occupant’s own moveable dwelling on the site and leaves it there all the time that the occupation agreement continues in force, and (c) under which the occupant can occupy the site for no more than 180 days in any twelve month period (in a continuous or broken period), and (d) under which (i) the occupant agrees, with the consent of the park owner, to be an occupant on a casual basis for at least 12 months, or (ii) the occupant has, with the consent of the park owner, been an occupant on a casual basis for at least 12 months.


	The Casual Occupation Act cannot apply to the respondents’ occupation of site 35 because (1) they do not have their principal place of residence somewhere other than the site; (2) they did not install their moveable dwelling (defined to include a manufactured home) on the site but rather purchased a dwelling already on the site and (3) did not agree (with the consent of the park owner) to be an occupant on a casual basis for 12 months.


	The Parks Act applies to a residential tenancy agreement under which (a) the residential premises consist of a residential site or a moveable dwelling on a residential site and (b) the resident occupies the residential premises as the resident’s principal place of residence and (c) the resident has the approval of the park owner or the park manager to occupy the premises as the resident’s principal place of residence. 


	Here (a) and (b) apply and in respect of (c) the park owner has given consent to occupy but not necessarily as a principal place of residence unless that can be implied or an estoppel arises given no action being taken by the park owner to enforce the 180 day rule.


	The applicant refers me to the decision in Wilson v Deemay Enterprises (Residential Parks) [2012] NSWCTTT 252. In this case the Tribunal found that between 2001 and 2011 the resident was not occupying the site as his principal place of residence. The facts in that case are different to the factual situation in the present case.


	The respondents refer me to the decision in Hayward v Hastings Riverside Co Pty Ltd (General) [2008] NSWCTTT 1002 where the Tribunal had a situation where the residents had entered into a site agreement pursuant the Parks Act but did not occupy the house on the site as their principal place of residence. The Tribunal found “despite the existence of the written residential site agreement, the Haywards are in fact not residents under a residential tenancy agreement within the meaning of the Residential Parks Act” and “the signing of the residential site agreement cannot alter the fact that they do not meet the requirements of the Residential Parks Act”.

	In the present case the signing of an agreement pursuant to the Casual Occupation Act cannot alter the fact that the respondents do not meet the requirements of that Act. 


	The status of the occupation has to be determined by the applicable law. The parties cannot by agreement enter into terms which do not comply with that law. As Denning LJ said in Facchini v Bryson [1952] 1 TLR 1386 “the parties cannot by the mere words of their contract turn it into something else. Their relationship is determined by the law and not by the label they choose to put on it”.

	The Parks Act affords protection to those residents who have a site agreement and occupy their home as their principal place of residence. Those residents cannot be given a no grounds notice of termination and their agreements can only be terminated for breaches of the agreement if the breaches are serious or persistent. Where the aim of legislation is to protect the public, a contract that is in breach of the legislation will be void.


	Here the agreement entered into by the parties in March 2008 is void because it does not comply with the Parks Act and the respondents’ occupation of the site does not meet the criteria of the Casual Occupation Act.


	The applicant has issued a three months no grounds notice pursuant to the Casual Occupation Act. That notice cannot be issued because the Tribunal has found that the March 2008 agreement is void and that the respondents occupy the site pursuant to the Parks Act. A no grounds notice cannot be given via the Parks Act and consequently the application for termination of the respondents’ agreement with the applicant cannot succeed.






Kim Holwell
Member
Consumer Trader & Tenancy Tribunal

4 December 2012

