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Hull v Bayside Gardens Lifestyle Village (Residential Parks) [2012] NSWCTTT 415 (16 October 2012)

CONSUMER, TRADER & TENANCY TRIBUNAL
Residential Parks Division


APPLICATION NO:

RP 11/49185

APPLICANT:

Douglas Arthur Hull

RESPONDENT:

Barnes Property Investments Pty Ltd atf the Barnes Property Trust t/as Bayside Gardens Lifestyle Village

APPLICATION:

For orders under section 20, 24, 55, 56 & 71

APPEARANCES:

The applicant Mr Hull was represented by Mr Plimmer
The respondent was represented by Mr Whitmont

HEARINGS:

1 March 2012 and 28 June 2012

LEGISLATION:

Residential Parks  Act 1998

ISSUES:

Whether the tenant is entitled to compensation for breach of his peace privacy and quiet enjoyment,  whether there has been a reduction or withdrawal of any goods services or facilities and if so whether the rent is excessive having regard thereto, whether the landlord has breached his obligations as alleged in respect of repairs and maintenance



ORDERS

The Tribunal orders that:

	The orders sought and numbered 1, 2, & 3 are dismissed because, having considered the material placed before it, the Tribunal is not satisfied (at the civil standard of proof) that the grounds required to make the orders sought have been established.


	The orders sought and numbered 7 & 8 are dismissed for the reasons set out below.


REASONS FOR DECISION

The Proceedings

	The proceedings were commenced by application filed with the Tribunal on 6 October 2011. The application was listed for conciliation and hearing on 2 November 2011 but was adjourned at the respondent’s request prior to that date. It was then listed on 9 November 2011 and adjourned at the request of the applicant’s representative prior to that date. The parties appeared on the adjourned date on 23 November 2012. The matter was not resolved following conciliation, directions were made for the exchange of evidence and the matter was adjourned for hearing on 1 March 2012. The hearing proceeded on that day and was completed on 29 June 2012, at which time the decision was reserved.


	The application, as amended, seeks the following orders:


“An order that under section 20 of the RP Act the park owner is in breach of the Act and has disturbed my peace comfort and privacy and compensation in the sum of $10,000.00 is sought in regards to abuse and other matters by the park owner’s manager, an employee and a resident.

An order that park owner carry out necessary works to sites 47 and 49 and quad block 45 where lack of gutters enable flowoff water to flood my site and rectification of other seepage under and around my site and onto the street.

An order that park owner pestproof my fence line to avoid damage to my phone lines and operation of my computer. Compensation is sought for damage and repairs in the sum of $200.00.

Withdrawn

An order under s 55 that the rent increase is excessive.

An order under s 56 that the rent is excessive having regard to the reduction and/or withdrawal of services by the park owner provided with the premises.

An order under s 24 that park owner has failed to maintain the premises in a reasonable state of repair.

An order under s71 that the park owner has not maintained the trees so as to protect the safety of residents and dwellings.”

	The hearing proceeded over one and a half days. Towards the end of the second day, the parties reached agreement in respect of the orders 5 & 6 and orders were made by consent in respect of the rent, and the payment of rent arrears.

Jurisdiction

	The parties conceded that there is a residential site agreement in place between the parties, and that the Tribunal has jurisdiction to hear the dispute. The application in respect of the incidents alleged to have taken place on 4 May 2011, 5 May 2011, 24 August 2011 and 31 August 2011 was lodged more than30 days after those incidents took place. However the Tribunal determined that the application in respect of those matters could be brought out of time. 


The Applicant’s Evidence 

	The applicant relied upon his sworn statement supplemented by oral evidence, together with sworn statements by his daughter, two fellow residents and a former resident of the park. He also tendered the phone line, a number of photographs, a series of letters and documents from PCYC. The Tribunal had the benefit of hearing cross examination of witnesses, details of which will be dealt with in respect of each of the orders sought.


The Respondent’s Evidence

	The respondent relied upon sworn statements by Mr & Mrs Barnes, representing the park owner, along with sworn statements by four residents and a person known to Mr Barnes. The park owners also relied upon a series of photographs, letters in respect of the sewerage service and tree lopping, other correspondence and a petition signed by residents in the park. Again, the Tribunal had the benefit of hearing cross examination of witnesses, which will be dealt with below.


	There was an incident between the respondent’s representative and the applicant, in the hearing room on the first day of evidence. The member was not in the room but the incident was recorded. The respondent sought that the Tribunal take that incident into account in assessing the demeanor and character of the applicant. The Tribunal has listened to the sound recording, but draws no adverse inference about the applicant’s character from that incident. The Tribunal notes that the altercation continued outside the hearing room, and was not sound recorded. The Tribunal is not prepared to dissect that incident and allocate blame, and declines to take it into account.


Discussion and Findings 

	In respect of each order sought:


“An order that under section 20 of the RP Act the park owner is in breach of the Act and has disturbed my peace comfort and privacy and compensation in the sum of $10,000.00 is sought in regards to abuse and other matters by the park owner’s manager, an employee and a resident.”

	The applicant gave evidence in respect of a number of incidents which he said had caused a breach of his peace comfort privacy and quiet enjoyment. He claims $10,000.00 as compensation. He stated that Mr Barnes “reputation as a boxer/kick boxer proceeded him.”  He said that he had been told this by an employee, and by Mr Barnes’ father. The respondent absolutely denied ever having been a boxer or kick boxer. He was supported in this assertion by his wife and a person who stated that he had known Mr Barnes for 30 years. Despite this, the applicant stated at the end of the hearing that he continued to believe that Mr Barnes is a boxer. Whilst this issue is not of itself important, it illustrates the applicant’s dogged adherence to his own particular view of events. 

	The applicant gives evidence that on 4 May 2011, at about 3.30pm, his daughter and friend were training in the back yard, lifting weights, when he heard Mr Barnes call out to him at his gate. He went out, and as this was unusual, he took a phone with him. He said that Mr Barnes told him “in a loud and menancing voice” to stop the noise. The applicant responded by saying words to the effect that he was recording the conversation for his own protection, and that his daughter could make all the noise she wanted to until 4.30 or 5.30, bearing in mind the noise he had to put up with from the drunks at the end of the street. He then said that Mr Barnes grabbed hold of his gate, and that the applicant said to him words to the effect that he was a bully, a stand over merchant of the aged and infirm, look what you’ve done to others, you tried to beat up an 80 year old man who is virtually a cripple. The applicant said that after this incident “I was very upset and rattled by this experience and a close encounter with such a dangerous young man.”

	The applicant’s daughter gave evidence in respect of this incident. Her version of this event was consistent with her father’s version. She said that she heard the words spoken by Mr Barnes, and her father, as reported by him. She said that there was other talking between them but she couldn’t hear it because she and her friend were giggling so much.


	Mr Barnes gives a different version of this incident. He says that he was doing maintenance in the park when he heard screaming and yelling. Some residents said to him “Do you know what this is? Go round and see what is going on”. 

	He went around to the applicant’s place, and yelled out “What is going on in there?” Mr Barnes denies having touched the gate or having attempted to enter the property. He said that the applicant replied with words to the effect “go away. It’s none of your business” and “I am teaching my daughter anti bullying tactics”. Mr Barnes says that the applicant then said words to the effect “. I will continue until 10.00.” Mr Barnes could not remember any conversation about the 80 year old man. 


	The respondent in respect of this incident also relied upon a statement of one of the residents present when Mr Barnes says he first heard the noise. Her version of this event was consistent with that of Mr Barnes. She did not witness the exchange between the applicant and Mr Barnes.


	The respondent pointed out that no complaint was made by the applicant to them about this incident until many months later, when the rent increase notice was served.


	The second incident complained of by the applicant is alleged to have taken place on the following morning. The applicant says that he was driving his daughter to the school bus stop when he saw Mr Barnes standing outside the office. He said that the spot where Mr Barnes was standing was out of view of the CCTV cameras” of which there are three”. He immediately said to his daughter words to the effect that he didn’t like the look of it, and that Barnes could get him. He said that he (Barnes) was “up to something from yesterday, with his childish mind”. His evidence was that he dropped his daughter off and went back through the entry. He said that he could see Mr Barnes “jumping from side to side like a boxer getting ready for the first round and throwing punches in my direction, as he was laughing out loud and intimidating me.” He said that the incident caused him anxiety stress and inconvenience. He went to the Police Station and collected AVO forms. 


	The applicant’s daughter also gave evidence about this incident. She claimed that she could see Mr Barnes throwing punches outside the office towards her father. On 8 December 2011, her father re-enacted what had allegedly happened on 5 May 2011. She says in her statement “I took a photo of this sight, from where I was standing to where Mr Barnes was, it is about 75 metres.” The photographs were included in the evidence lodged by the applicant, and tendered in the applicant’s case.


	Mr Barnes absolutely denied having acted in the way described by the applicant and his daughter. He said that he did not shadow box on that occasion or any other.


	The respondent pointed out that there are four CCTV cameras and not three as alleged by the applicant. They also re-enacted the scene, and produced footage from the CCTV camera taken from inside the office. If Mr Barnes had been standing in the position referred to by the applicant, he would have been clearly seen on the CCTV footage.


	The respondent tendered in its case photographs taken from the position from which it was alleged that the applicant’s re-enactment photographs had been taken. Those photographs showed that a person in the position alleged to be the position in which Mr Barnes was standing was barely visible. The applicant acknowledged that the photo was “a very good photo.” It varied markedly from the applicant’s photo. When questioned by the Tribunal about the discrepancy, the applicant conceded that his daughter’s photograph may have been zoomed. He did so however only during the respondent’s case, having represented to the Tribunal until then that the photograph accurately depicted what had been seen by his daughter.


	The respondent pointed out that no complaint was made about this incident until after the rent increase notice was served. Under cross examination the applicant said that if he came to the Tribunal about every incident he would be regarded as a vexatious litigant, so he waited until he received his rent increase notice to include these matters.


	The next incident complained of by the applicant is alleged to have taken place on 24 August 2011 at about 6.15pm. The applicant alleges that he and his daughter drove into the park, and in the cars headlights he could see 2 residents, Jo and Fred sitting at the table on the common property. He alleges that he heard Fred yell offensive words towards them. He also alleged that Fred gave them the finger. This caused him to be very upset and stressed. His daughter supports the applicant’s version of this event.


	The respondent pointed out that the matter was not reported to him and that accordingly he could make no comment about it, nor could he (if he had been satisfied that it took place) take any action.


	The applicant claims that his peace comfort and privacy is disturbed by the collection of sewerage from the park. He argues that the truck comes more frequently than it needs to, and comes at breakfast and dinner time, when he is disturbed by its noise and smell.


	The respondent provided a letter form the company which collects the sewerage. Mr Barnes gave evidence that he is working to have the park connected to the sewer so that septic tank pumpouts will not be required. In the meantime the company has been advised not to come at mealtimes. The respondent denied that there was anything more which could be done to ameliorate the effects of the septic pumpout.


	The applicant alleges that on 15 September 2011 Mr Barnes gestured towards him, using a whipper snipper which he was using, and laughing at him. The applicant claims that this caused him to be upset and anxious.


	The respondent denied that the incident took place. Mr Barnes did concede that he listened to music whilst working but stated that he did not do so to intimidate the residents.


	The applicant alleges that on 20 September 2011 Mr Barnes gestured towards him with a water bottle, again causing him to be anxious and unsettled.


	The respondent denied that he had intentionally gestured towards the applicant, and did not recall the incident complained of.


	The applicant alleges that on 29 September 2011 he witnessed Jo with his pants down, on common property. A little later on the same day he witnessed Fred and Jo having an argument with another resident.  He alleges that Fred was drunk on this occasion. He acknowledged that he did not report this incident to the respondent at the time.


	The respondent pointed out that once again the matter had not been reported to him and that accordingly he could make no comment about it, nor could he (if he had been satisfied that it took place) take any action.


	The applicant alleges that at 2.00am on Monday 3 October 2011 he was woken by loud voices and saw Jo and Fred, who had been drinking since the previous afternoon, on the common property. He alleges that his daughter was also awoken by this noise. In her statement, she says she was awoken by the sound of her father going out the front door. The applicant acknowledged that he did not report this incident to the respondent at the time.


	The respondent pointed out that this matter had not been reported to him and that accordingly he could make no comment about it, nor could he (if he had been satisfied that it took place) take any action


	The applicant also alleges that on 5 October 2011 he saw Mr Barnes with the leaf blower on his back. He alleged that Mr Barnes started laughing at him, pointed his left hand at him, imitating a cocked gun, and did a rooster dance.


	The respondent denied that this incident had taken place as alleged. Mr Barnes said that he did not do rooster dances, and had not intimidated the applicant as alleged or at all.


	The applicant conceded under cross examination that he regards Mr Barnes as a bully, and doesn’t like him. He conceded that his personal views of Mr Barnes had influenced the application, but would not concede that his level of upset affects his judgement. The Tribunal does not agree. The Tribunal finds as a matter of fact that the applicant has misinterpreted the actions of Mr Barnes in respect of the incidents alleged about the whippersnapper, water bottle and blower. In respect of the alleged shadow boxing, the Tribunal notes with some concern the misleading nature of the applicant’s photos. The Tribunal is not satisfied that the incident took place in the way alleged by the applicant, or at all. The Tribunal is satisfied that the applicant’s behaviour is influenced by the history of incidents such as these, which have built up in his mind, even though many of those incidents appear to be entirely innocent. He also makes reference to events reported to him, some of which have taken place many years ago, and other events which he says he witnessed in the past. This in turn has influenced his daughter, who understandably accepts her father’s world view. The Tribunal is not satisfied that Mr Barnes has acted in a way which has interfered with the applicant’s peace comfort or privacy on any of the occasions referred to in the application and the evidence.


	In respect of the alleged behaviour of other residents, the park owner cannot be held to be responsible if these matters are only reported in the context of proceedings between the parties, and in some cases months after the events complained of.


	Accordingly the Tribunal is not satisfied that the applicant (who has the onus of proof) has established the grounds necessary for this order 1 sought, and it is dismissed.


	In respect of order 2:


“An order that park owner carry out necessary works to sites 47 and 49 and quad block 45 where lack of gutters enable flow off water to flood my site and rectification of other seepage under and around my site and onto the street.”

	In respect of this order the applicant produced a number of photographs. He did not bring any expert evidence about the drainage. The respondent denied that the drainage was lacking and stated that the applicant contributes to the issue, because he discharges his stormwater onto the street. The applicant’s representative argued that the respondent had a duty of care to cut off and redirect underground flow to prevent seepage. The respondent stated that he did not know what more he could do.


	The applicant has the onus of proof. The Tribunal must be satisfied that there is a drainage problem in the park. Photographs of wet roads do not prove that there is a drainage problem in the park. Accordingly the Tribunal is not satisfied that the applicant has established the grounds necessary for this order 2 sought, and it is dismissed.


	In respect of order 3:


“An order that park owner pestproof my fence line to avoid damage to my phone lines and operation of my computer. Compensation is sought for damage and repairs in the sum of $200.00.”

	In respect of this issue the applicant stated that wild rabbits in the park had got under his house and chewed his telephone line and accordingly both his phone and internet service had been disrupted. It became apparent that the applicant’s daughter also owned a rabbit which was kept on the premises. The applicant tendered the telephone cable. It is not possible to determine whether the cable has in fact been chewed, and even if it had been, not possible to prove whether it was chewed by a rabbit or other animal, or if a rabbit which rabbit. As the applicant has the onus of proof, this claim fails.


	It is noted that order 4 is withdrawn and orders 5 and 6 have been settled. In respect of orders 7 & 8:


“An order under s 24 that park owner has failed to maintain the premises in a reasonable state of repair”, and

“An order under s 71 that the park owner has not maintained the trees so as to protect the safety of residents and dwellings.”

	In respect of these matters the applicant referred to a number of issues. These issues were raised in support of the orders in respect of rent, which have been settled. The Tribunal does not need to determine these issues in the circumstances of the settlement and they are dismissed.




Katherine Ross
Member
Consumer, Trader & Tenancy Tribunal

16 October 2012

