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Darke v Danepond Pty Ltd (Residential Parks ) [2013] NSWCTTT 414 (16 August 2013)

CONSUMER TRADER AND TENANCY TRIBUNAL
Residential Parks Division


APPLICATION NO: 	RP 13/24761

APPLICANTS: 		Patricia Ann Darke

RESPONDENT: 		Danepond Pty Ltd

APPLICATION: 		Rent increase excessive

APPEARANCES: 	 Ms F Urquhart for the applicant; 
 Mr G Searle and Ms M Bourke for the respondent

HEARING: 		          18 July 2013 at Lismore

LEGISLATION: 		Residential Parks Act 1998



ORDERS

On 18 July 2013 the following orders were made:

	The rent increase is excessive.


	Pursuant to section 58 of the Residential Parks Act 1998 the rent payable by the resident on 30 June 2013 is to increase by $10.00 for the period 1 July 2013 to 30 June 2014.


	The park owner is to refund to the resident any overpaid rent.



REASONS FOR DECISION

	The following reasons for the decision were given orally at the hearing:


	This is an application that a rent increase of $14.30, to take effect on    1 July 2013, is excessive. The notice of rent increase was issued on    24 April 2013. It provided 60 days’ notice of the increase. The resident has made application to the Tribunal within 30 days of the issue of the notice.


	The relevant legislation is sections 57 and 58 of the Residential Parks Act 1998.

	Conciliation was attempted but it was unsuccessful. Both parties made submissions in respect of the increase.


	There are 59 permanent residents with site agreements which provide for a CPI increase one year and market rent the following year. There are 19 permanent residents with no CPI increase clause. The reason for that is that new residents are being issued with site agreements without a CPI clause and presumably that will be the future policy of the park owner.


	Ten of the 19 permanent residents without CPI clauses in their agreements have come to an arrangement with the park owner in respect of the rent increase. There are nine applications (this master file and eight related files) that are before the Tribunal for determination.


	It is not possible to argue that if some people either accept the increase or enter into a settlement with the park owner that the other residents should do so as well. There are previous decisions of the Tribunal (which I consider to be correct) that have outlined varying reasons why people may accept the increase, enter into a settlement or who may not want to come to the Tribunal to challenge the increase. Also at this park we have a large number of residents who have increases via CPI this year. If that were not the case one would expect that there would have been many more applications.


	It needs to be understood that the Tribunal is being asked to consider whether a rental increase is excessive. The Tribunal is not being asked to consider whether the current rental itself is excessive. There is expert evidence that the current rental for the sites in issue is between $165.00 and $175.00. Accordingly someone commencing to live at the park in 2013 will presumably be asked to pay rental within this range. However, in this case I am being asked to determine whether the increase of $14.30 on top of the rental being paid in 2012 is excessive.


	It is not a situation where it can be validly argued that if 59 residents at the park have a CPI increase, the other residents should have the same increase. There are two reasons for this (a) the site agreements are different and deliberately so with these nine applicants not having a CPI clause in their agreements and (b) if the residents ask  why are they not able to have a CPI increase too, the park owner counters with the argument that the other 59 residents should be paying much more than the CPI to cover the increases in the park owner’s costs but the park owner cannot increase the rental by any more than the CPI because of the clause in the agreement.


	The significant section 57 factors are (a) the market rentals in this park and comparable parks; (b) the frequency and amount of past rent increases; (c) the consumer price index; (d) the outgoings being paid by the park owner and (e) moneys paid by the park owner for improvements to the park. Other factors are, in my view, of lesser significance.


	It is obvious that market rental is not the only determining factor. It is one of a list of factors to be considered. If market rental was the only determinant the rental would be increased to a figure around $170.00. Similarly, the CPI is not the only determining factor. If the increase was only via the CPI the increase would be 2.5% or 2.8%, an amount of approximately $4.00.


	I have had the opportunity to visit the Lakeside Park. I have also visited Tweed Heritage Park at Chinderah. Lakeside Park is of much higher standard than Tweed Heritage Park. I have not visited Hacienda Park or Homestead Park but I have been involved in several cases involving those parks as well as a park at Headlands, Drifters Park on the Tweed and Alstonville Leisure Village. The latter had an increase over what would normally be an annual increase because the rental there had not been increased for two years. There was a significant increase for the Drifters Park.


	I realise that these nine applicants had a $10.50 increase in 2012 as did the other 59 with the site agreements with the CPI clause. The residents only paying the CPI increase this year will presumably be asked to pay a significant increase next year.


	I am satisfied that the park owner’s increases in outgoings are considerable and this factor has to be given considerable weight in determining whether the rent increase is excessive.


	Section 57 also allows me to consider any other relevant matter. I consider that I can include in the analysis the cases I have dealt with in regard to rental increases for other parks and the amounts of the increases. Tweed Heritage Park had an increase of $7.00; Alstonville Leisure Village had an increase of 8%; Drifters Park had an increase of $10.00.


	I am satisfied that there cannot be a situation where these nine applicants have an increase limited to the CPI. There are 59 residents with protection this year re any increase over the CPI. These nine applicants do not have that protection this year. I am satisfied that the park owner is being disadvantaged, having regard to the considerable increases in operating a park, by the alternate year CPI clause in the site agreements of the 59 residents.




	Considering all the section 57 factors, I am, however, of the view that an increase of $14.30 is excessive. Having made that finding, section 58 requires me to fix the amount of the increase and the period during which the increase is to operate. I determine an increase of $10.00 per week for twelve months from 1 July 2013 to 30 June 2014.




Kim Holwell
Member
Consumer Trader & Tenancy Tribunal

16 August 2013

