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Evans & Ors v Broadlands Relocatable Home Estate (Residential Parks) [2007] NSWCTTT 391 (17 July 2007)	

CONSUMER, TRADER & TENANCY TRIBUNAL
Residential Parks Division



APPLICATION NOS:

RP 07/20106 & Ors

APPLICANTS:

Benjamin Evans & Barbara Evans & Ors

RESPONDENT:

Cabana Holdings Pty Ltd t/as Broadlands Relocatable Home Estate

APPLICATION:

An order that a proposed rent increase is excessive

APPEARANCES:

Mr Arthur Plimmer for the applicant residents
Mr John Vergona for the respondent park owner

HEARING:

17 May 2007 at Erina





ORDERS

The Tribunal orders that;

	The rent shall not exceed the sum of $108.60 per week for sites “…”, from 18 May 2007 to 13 February 2008.
	The rent shall not exceed the sum of $108.60 per week for site “…”, from 18 May 2007.
	The rent shall not exceed $114.30 for sites “…” per week as from 18 May 2007 to 13 February 2008.




REASONS FOR DECISION

The park owner gave the residents a notice of rent increase dated 12 March 2007 that stated the rent was to increase and that increase was to commence on 18 May 2007. The amounts differed between sites but the effect of the increase was to bring rents within the park into line. No challenge was made as to the validity of the notice.

When a notice of rent increase is issued and a resident claims the increase is excessive then an application may be made to the Tribunal under the provisions of section 58 of the Residential Parks Act 1998 (the Act). Section 58 relevantly provides:

	Section 58 Orders as to excessive rent increases or rents
	(2A)		A rent increase that does not exceed any increase in the Consumer Price Index (All Groups) for Sydney, as published from time to time by the Australian Statistician, during the period since the rent was previously fixed may not be determined to be excessive unless, during that period, there has been a reduction or withdrawal, by the park owner, of any goods, services or facilities provided with the residential premises.

Applying this provision to these applications the rent was last determined to increase from 12 May 2006. The notice of rent increase relating to these applications is dated 12 March 2007. The movement in the CPI over this period is determined by the formula provided by the Australian Bureau of Statistics which is:

(CPI at date of proposed rent increase - CPI at time rent last determined)	      X	100

			CPI at time rent last determined
				 
Applying this formula to these applications the variation in the CPI is:

(CPI at 31 December 2006 – CPI at 30 May 2006) 	x	100

				CPI at 30 May 2006

(155.6 – 152.2)		x	100	=	2.23%

				152.2

The rent increases applying in these applications are 5.44% (one site), 5.83% (10 sites) and 5.95% (4 sites).                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  

The rent increases are more than the increase in the CPI over the period since the rent was last determined and so the applications can be made.

The park, known as Broadlands Relocatable Home Estate (Broadlands), has been developed in two stages. The first stage, the original section, has 129 sites and the newer stage has 171 sites giving a total of 300 sites in the park. It has a swimming pool, and community room. The park is located on Avoca Drive and is opposite a shopping centre that provides grocery shopping, newsagent, bottle shop, video store, hairdresser and other stores. It is about 2 kilometres from the regional shopping centre at Erina Fair. There are bus stops outside the park for routes to Avoca Beach and Gosford.

The present park owner became the park owner on 1 February 2007. The land on which the park is situated is owned by Bremon Group Pty Ltd as trustee for the Bremon Group Superannuation Fund.

All residents of the park own their own homes and lease the land on which their homes are situated from the park owner.

The Tribunal when determining an application that a proposed rent increase is excessive is required to take into consideration the provisions of section 57 of the Residential Parks Act 1998 (the Act). Section 57 provides:

57	Matters to be considered in determining rent applications
(cf RT Act s 48)
The Tribunal may, in determining whether or not a rent increase or rent payable under a residential tenancy agreement or a proposed residential tenancy agreement for residential premises is excessive, have regard to each of the following factors: 
(a)  the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,
(b)  the value of the residential premises,
(c)  the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident,
(d)  a general price index (such as the Consumer Price Index),
(e)  the conduct of the parties,
(f)  the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement,
(g)  the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement,
(h)  the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises,
(i)  the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises,
(j)  any work done to the premises by or on behalf of the resident, to which the park owner has consented,
(k)  any other relevant matter.


I shall deal with each of these items separately.

(a)  the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,
The residents tendered a schedule of parks and rents that were used in hearings last year and conducted by this member. The table below lists those parks. 




PARK

SITE FEES AS AT FEB 2006

POOL
COMMUNITY ROOM

SHOPPING

LOCATION
THE PALMS
$95.50 – $105.50

YES

YES

STORE IN PARK

URBAN
BUNGALOWS
$98.50
YES
NO
STORE IN PARK
SEMI RURAL
TINGARI VILLAGE
$116.80

NO

NO
SHARED
STORE IN PARK

URBAN
TERRIGAL SANDS

$119.10

NO

NO
SHARED
STORE IN PARK

URBAN
ERINA GARDENS
$108.35

YES

NO

NO

URBAN


The rents for Tingari Village and Terrigal Sands include a tourist levy of $2.60. Rent increases in the parks in the table last year were in line with the increase in the consumer price index (CPI).

A notice of rent increase was tendered for a site in Terrigal Waters and this showed the rent increasing by the CPI from $119.30 to $123.12 per week commencing 5 July 2007.

Another notice was tendered for a rent increase at The Palms. This was for a large site and the rent is to increase from $103.50 to $105.50 commencing 7 July 2007.

The residents argued that comparable rents within the same park were not a valid test because the park owner controlled the rent within the park thus it is not a free market. Residents are therefore in a captive situation and other rents within the park cannot be considered as being comparable. They suggested that residents were sometimes either induced or coerced into paying the higher rent. No evidence in support of this was tendered.

The park owner had contacted management of other parks before the hearing and was advised by them that the rents were as follows:

The Palms		$99.00 - $120.00
Terrigal Sands	$119.00 - $120.00
Bungalows		$98.50
Erina Gardens	$113.00 - $115.00
Karalta Court		$113.00 - $115.00                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

Residents within the original section of the park (116 sites), commenced paying $108.60 per week from 14 February 2007 and residents in the newer section of the park (155 sites) commenced paying $114.30 per week from the same day. 

In the original area of the park, sites have an average size of 100 square metres while in the newer part of the park, the sites are larger and are of varying size.


(b)  the value of the residential premises,
The residents own their homes and the value of the premises is therefore the value of the land on which they stand.

The residents tendered copies of council rate notices for the rating years 2005 and 2006. The residents calculate that the sites in the park occupy 60% of the land with the remaining 40% being roads, swimming pool, car parking etc. The residents calculate that the increase in value between the two notices for each site is $0.08 per week. They suggested that this amount should vary for each site as not all sites were of the same area.

The park owner argued that the rate notices give a value for the land which is in its unimproved state and therefore is not its true commercial value. The value of the premises would be different.

No evidence was tendered by the park owner as to the market value of the land but he stated that the land is designated in a local environment plan as being designated for use as a residential park. This is a factor that would affect its value.

The Tribunal finds that the evidence does not show what the value of the premises is being the land on which the residents’ homes are situated.


(c)  the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident,
Rent increases have been made annually in the park. In 2006 the rent increase was $7.50 per week and for some residents the increase was reduced to $5.50 per week by order of the Tribunal.

The park owner drew attention to the fact that it commenced ownership of the park on 1 February 2007.



(d)  a general price index (such as the Consumer Price Index),
The residents argued that there is no consistency between members as to what CPI increase should be applied to a rent increase. In RT 06/27108 Norah Irene Bates & Ors v Paultrus Pty Ltd CTTT 19 October 2006, Member P Smith adopted a more recent figure for the appropriate figure to apply. This was a departure from the practice of the Tribunal which had up to then adopted a lower figure.

The residents claim that the lower figure is appropriate and believe this would adequately reimburse the park owner for any increased costs incurred during the period under review.

The park owner argues that the CPI is only one of the factors the Tribunal should take into account in determining whether a rent increase is excessive. It was suggested that the appropriate index was the property rates and charges increase of 5.6% as published by the Australian Bureau of Statistic for March 2007 and this should be applied. The residents argue that this is not a figure that is appropriate to a residential park.


(e)  the conduct of the parties,
The residents noted that the present park owner commenced ownership from 1 February 2007. The previous park manager, Mr John Vergona, continued as manager.

Following the last decision of the Tribunal, the previous park owner issued a series of notices that stated an intention to bring residents’ rents into line with other rents within the park. The notices stated among other things that the applications made by the residents to the Tribunal in 2006 were dismissed which is not correct.

The present park owner issued a notice on 13 March 2007 in which residents who refer matters to the Tribunal or the Office of Fair Trading were described as “power hungry, trouble makers or selfish residents”. The same notice suggests that these residents have used “harassment and intimidation methods” against other residents.

The residents argue that these statements are erroneous because representations were made not by the residents but by the Central Coast Park Residents Association. This organisation wrote on behalf of residents.

The residents claim that other residents in the park are subject to intimidatory tactics by the park manager and that may influence a decision not to oppose a rent increase that is above CPI.

The park owner responded that he wanted to treat people equally and fairly.


(f)  the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement,
No evidence was tendered as to any out goings.


(g)  the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement,
Services provided by the park owner are a twice weekly garbage disposal service (the garbage is collected from 20-22 bins located throughout the park) and water. Water usage accounts rendered on the park owner by Gosford City Council were tendered to the Tribunal. These show:

Billing period	05/09/06 – 13/09/06		11657 kl	$13055.84
		13/09/06 – 11/12/06		6981	kl	$7818.72
		11/12/06 – 27/02/07		6531	kl	$7314.72

The accounts also include additional charges for sewage discharge and government charges totalling $18132.98.

The park owner submitted that for one period the water consumption was almost double the normal consumption.  This was due to a tap running inside a residence that the park owner had no knowledge of. The charges for water have risen since the last determination of rent from $0.925 per kilolitre to $1.24 per kilolitre.

The evidence shows an increase in water charges but there is no evidence as to any other increases to which the park owner has been subjected.


(h)  the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises,
The residents claimed no major capital works had commenced in the park since the last rent increase other than a light erected in Row S of the original section.

The park owner however claimed the hard surface around the pool had been enlarged, work had been carried out on pathways, four additional visitor parking spaces had been created and road surfaces had been repaired. 

The residents reply that the additional spaces bear no sign designating them as visitor parking.

(i)  the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises,
No evidence was tendered.


(j)  any work done to the premises by or on behalf of the resident, to which the park owner has consented,
No evidence was tendered.


(k)  any other relevant matter.
At the last hearing the state of the road surface which was being damaged by tree roots was put in issue. These were eventually repaired 71/2 months later after barricades were erected. 


There are a number of palm trees in the park and the residents claim the park owner does not carry out any pruning of these notwithstanding an order made by consent of the parties on the last occasion that the park owner was to comply with the provisions of section 71(1) of the Act. The residents claimed some of the trees are dangerous but no evidence was tendered that established this. The park owner denies any responsibility for these as they are trees planted by the residents.

The public toilet near the community hall is cleaned and toilet paper is provided by the residents.

The condition of the letterboxes was raised with some showing signs of corrosion and some numbers missing. The park owner had not received any complaint in regard to security.

Garden furniture has been removed from the pool area. The park owner agreed it had been removed but this was done due to vandalism.  The park owner undertook to replace it with new furniture once the warm weather returned.

The residents further claimed that the common areas of the park at its entrance are kept in better condition than the common areas toward the rear of the park and along its nether boundaries, for example drains being allowed to be overgrown with vegetation resulting in flooding during wet weather, windfalls from trees not being cleared away and leaves not being swept up. 

The result of this rent increase is that rents in the original section of the park will be $108.60 per week and in the new section of the park $114.30 per week. Four applicants occupy sites in the original section of the park and eleven occupy sites in the newer section of the park.

The rent increase for each of the residents is as follows:

FILE N0
SITE NO
PRESENT RENT
INCREASED RENT
AMOUNT OF INCREASE
CPI
2.23%
DIFFERENCE
07/20106
“…”
$102.50
$108.60
$6.10
$2.29
$3.81
07/20108
“…”
$108.00
$108.60
$0.60
$2.41
- $1.81
07/20111
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20114
“…”
$103.00
$108.60
$5.60
$2.30
$3.30
07/20116
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20120
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20124
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20127
“…”
$102.50
$108.60
$6.10
$2.29
$3.81
07/20161
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20162
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20164
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20166
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20174
“…”
$102.50
$108.60
$6.10
$2.29
$3.81
07/20175
“…”
$108.00
$114.30
$6.30
$2.41
$3.89
07/20176
“…”
$108.00
$114.30
$6.30
$2.41
$3.89


The Tribunal in considering this evidence finds that the proposed rents are toward the higher end of rents of other parks within the area. The Tribunal is of the view that Broadlands, when considering its location to transport, services, shopping and the facilities within the park compared to others, may reasonably attract a rent that would be toward the higher range of rents of parks within the area.

The Tribunal does not accept the argument that it is invalid to suggest that rent within a park is not a free market. Rent within a park is determined by what the market will allow ie what people are prepared to pay to live in that park. It is reasonable to conclude that a lease for a new resident coming into the park, unless it is an assignment of an existing lease, would attract a rent that would be determined in comparison with other parks and rents within that park for a site of similar size and having the same amenities, services and facilities.

As to rent within the park, it is the view of the Tribunal that residents in a park enjoying the same amenities, services and facilities should pay the same rent. There is no evidence tendered that shows why one site should pay a different rent to another. There is a clear majority of people within the park paying the increased rent. There is no evidence on this occasion that satisfies the Tribunal that residents have been coerced or induced into not making application to the Tribunal that the rent increase is excessive.

The CPI is based on the movement in price of a number of items however the items included can vary. There are other indexes and the CPI while being chosen as a threshold point for bringing an application under section 58 of the Act is one factor required to be considered.  No evidence was tendered that showed why either it or the property rates and charges index was appropriate to apply to this rent increase.

In regard to the conduct of the parties, the view of the Tribunal is that it is not appropriate to describe residents as “power hungry, trouble makers or selfish residents”. It is name calling and does not display quality leadership or appropriate management of the park. Such terminology does not reflect a practice of treating people equally and fairly.

As to the notices on coming rent increases, the Tribunal views this as merely putting residents on notice and is not intimidatory conduct.   

The work on the roads is part of the park owner’s obligation to provide and maintain the premises in a reasonable state of repair while the works around the pool and pathways, and the increase in visitor parking may be seen as improvements.

As to the maintenance of trees in the park, section 71 of the Act provides:

71	Responsibility for maintenance of trees in residential parks

(1)		A park owner must ensure that trees in a residential park are maintained so as to protect the safety of residents, moveable dwellings and other property in the residential park.
(2)		However, a park owner is not required under this section to take any action that is prohibited by law.
(3)		The Tribunal may, on application by a resident of a residential park, make an order resolving a dispute concerning a park owner’s compliance with this section.

The section does not draw any distinction between a tree planted by a resident or one planted by the park owner. The park owner is responsible for trees within the park.

Section 3 of the Act provides:
Park owner
(a)  in relation to a residential tenancy agreement, means any person who grants the right to occupy residential premises under the residential tenancy agreement, and includes the person’s heirs, executors, administrators and assigns, and
(b)  when used in section 30 or Parts 6–11, in relation to a residential park, means any person who jointly or severally, whether at law or in equity, is entitled to the land comprising the residential park for any estate of freehold in possession.

Section 71 is within Part 7 of the Act and the appropriate park owner in this case is Bremon Group Pty Ltd as trustee for the Bremon Group Superannuation Fund. This company is not a respondent to the Tribunal and therefore no order is made. 

No evidence was tendered as to why the rent for site “…” was to be increased by $0.60. This site is in the newer stage of the park and perhaps the rent should have been increased in accordance with the sites in that area. For this reason no time limit is made in the order relating to this site.

Having considered all the evidence put to the Tribunal and in the light of the matters to be considered under section 57 of the Act, the Tribunal finds the rent increase is not excessive. The time period is made to bring rents into line with other rents in the park. For these reasons the orders are made.



J McMillan
Member
Consumer Trader & Tenancy Tribunal

17 July 2007

