

1

Scott v Huckle and Healy (Residential Parks) [2010] NSWCTTT 368 (6 August 2010)

CONSUMER TRADER AND TENANCY TRIBUNAL
Residential Parks Division


APPLICATION NO.

RP 10/05305

APPLICANT:

Les Scott 

RESPONDENTS:

Terry Huckle & Greg Healy

APPLICATION:

Excessive Rent

REPRESENTATION:

Ms Plimmer for and with the applicant in person
Mr King for the respondents

HEARING:

6 July 2010 at Gosford
______________________________________________________________

Pursuant to section 50 of the Consumer, Trader & Tenancy Tribunal Act 2001, the orders published on 10 August 2010 are amended as follows:

ORDER

Pursuant to Residential Parks Act 1998 Section 58 the Tribunal determines the rent increase is excessive and then rent payable by the applicant from 1 January 2010 for a period of 12 months is determined at $129.20.


REASONS FOR DECISION

The Tribunal is satisfied that a valid notice of rent increase was deemed served.  An extension of time was granted to allow the filing of the application on 3 February 2010. 

The Residential Parks Act Section 57 identifies the matters which the Tribunal may take into consideration when determining an application that a rent increase is excessive.  The Tribunal indicated to the parties that the matter would be determined in accordance with these items and they have filed their evidence in accordance with the procedural directions.  

S. 57(a) The general market level of rents for comparable premises in the same residential park and in other residential parks in the same locality or similar locality

Market rent within same park

The applicant issued summons to the respondent to produce evidence of rents charged at the park as at 16 October 2009.  This evidence was produced.  The Tribunal does not accept the submission that the small diversity in park site fees and the difference in the dates of increases can be aligned with the case of Bird v Kincumber Nautical Village where the park was divided into 3 sections for the purpose of rent increases with no correlation between the sites subject to those increases.  The notable feature of this summonsed material is that the applicant is at the lower end of the site fees paid with no discernible reason.

I note the findings of the Tribunal Member on 14 April, 2010 in matters 09/42491 & 09/42497 on the market rent for sites similar to Mr Scott’s and concur with that assessment. 

Parks in a same or similar locality

This issue has been considered numerous times by the Tribunal and I find no reason to diverge from prior findings that Meander Village is the only comparable village in this criterion.

57(b) Value of the residential premises

No evidence in this regard

57(c) Amount and frequency of rent increases

The amount and frequency of rent increases is an agreed fact and the Tribunal takes that into consideration.

57(d) General price Index

The percentage change in the Consumer Price Index Sydney for the September 2009 Quarter was 1.3%.

The respondent states that the Tribunal should have regard for the Reserve Bank of Australia Consumer Price Measure for December 2009 at 3.9%

57(e) Conduct of the parties

No relevant evidence.

S. 57(f) the amount of outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement.

S. 57(g) the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement.

S. 57(h) the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises.

S. 57(i) the accommodation and amenities provided in the residential premises and state of repair and general condition of the premises.

S. 57(j) any work done to the premises by or on behalf of the resident, to which the park owner has consented.

The Tribunal is satisfied that the respondent performs regular maintenance to the residential park. Isolated incidents of garbage build up during peak period are not matters which the Tribunal has regard in a rent increase matter.

CONCLUSION

The applicant has enjoyed the benefit of paying rent that is not comparable with market rent having regard for the rents within the park of similar premises and premises in a similar locality.  This was identified a number of years ago as stated by the respondent in their submissions and these rents were further considered by the Tribunal on 14 April 2010 in matters 09/42491 & 09/42497. These matters considered premises of a similar nature and a rent increase notices issued at the same time. 

The amount of increase should have regard for increased costs and CPI together with a consideration that the rent has been progressively brought up to market rates as determined by the evidence.

The rent is determined at $129.20 from 1 January, 2010. 




P R Smith 
Member
Consumer, Trader and Tenancy Tribunal

21 September 2010


