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Smart v Drifters Holiday Village (Residential Parks) [2011] NSWCTTT 331 (27 July 2011)

CONSUMER, TRADER AND TENANCY TRIBUNAL
Residential Parks Division

APPLICATION NO:
RP 10/55389

APPLICANT:
Brian Smart

RESPONDENT:
Regandi Pty Ltd t/as Drifters Holiday Village

APPLICATION:
That a proposed rent increase is excessive

APPEARANCE:
Ms Faye Urquhart on behalf of the applicant
Mr Roman Tarmanski on behalf of the respondent

HEARING:
Tweed Heads on 18 March 2011

LEGISLATION:
Residential Parks Act 1998

ISSUES:
Whether the proposed rent increase for site 69 is excessive

KEYWORDS:
Excessive rent



ORDERS

1. 		The Tribunal orders that the rent for site 69 shall not exceed the sum of 	$142.50 as from 15 January 2011 to 14 January 2012.


REASONS FOR DECISION

The application

The application first came before the Tribunal on 21 January 2011 where conciliation took place but was unsuccessful. There was a hearing on 18 March 2011 where evidence was provided by the parties. The decision was reserved.

Background

On 12 January 2008 Mr Smart (the applicant) entered into a three year fixed term site agreement with the respondent (park owner) at a rent of $122.00 per week for site 69. On about 12 November 2010 the applicant was given a notice under section 53 of the Residential Parks Act 1998 (the Act) notifying him of an increase in the rent to $146.50 to commence on 15 January 2011.

The evidence

The applicant relied on written submissions and the oral submissions of his representative Ms Urquhart.

The respondent’s evidence consisted of a site rental assessment prepared by Heron Todd White, various accounts and documents as evidence of expenditure. Oral submissions were also made on behalf of the applicant.

Evidence, as is relevant, is referred to in the consideration of the application.

Consideration and Findings

No objection was taken to the validity of the rent increase notice or its service on the applicant.

The applicant occupies a site within a residential park known as Drifters Holiday  Village subject to a residential site agreement under the Act.

The residential park is located at Chinderah which is a locality between the Tweed River and the coastal town of Kingscliff. The local authority under its planning scheme classifies the land as “Open Space Recreational”.  The site is adjacent to the Pacific Highway accessible by an off ramp to the north and local roads. It is approximately equidistant in a direct line to the beach and to the river of less than 1 km. The park is 8 km from Tweed Heads which is at the southern end of the Gold Coast. The park consists of 182 sites, amenity buildings, office, shop and managers residence. The park appears to be of a reasonably high standard and it is submitted, and not challenged, that it has a 3 ½  star rating. The park owner submits that the rating was recently revised from 4 star due to some refurbishment issues. A new assessment is to be carried our later in the year that will restore the 4 star rating.

Section 57 of the Act sets out the matters that are to be taken into account in determining whether a rent increase is excessive. It provides:

57 Matters to be considered in determining rent applications

The Tribunal may, in determining whether or not a rent increase or rent payable under a residential tenancy agreement or a proposed residential tenancy agreement for residential premises is excessive, have regard to each of the following factors:

(a) the general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality,

(b) the value of the residential premises,

(c) the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident,

(d) a general price index (such as the Consumer Price Index),

(e) the conduct of the parties,

(f) the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement,

(g) the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement,

(h) the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises,

(i) the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises,

(j) any work done to the premises by or on behalf of the resident, to which the park owner has consented,

(k) any other relevant matter.

I will deal with each of these matters separately.

(a) The general market level of rents for comparable premises in the same residential park and in other residential parks in the locality or a similar locality

The applicant has submitted the following parks and their rents as appropriate for comparison:

Park name
Rent range
Tweed River Hacienda Holiday Park - Chinderah
$149.00 /$154.50
Homestead Holiday Park Chinderah
None provided
Tweed Heritage Caravan Park Chinderah
$112.00/$121.00

Pyramid Holiday Tweed Heads
$128.50
Ballina Lakeside Tourist Park
$129.50/$139.50
Ballina Headlands Leisure Park – Lennox Head
$105.00/$111.00
North Star Holiday  Resort – Hastings Point
$133.00/$135.00

The respondent has put forward the following parks and their rents for comparison:


Park name
Rent range
Tweed River Hacienda Holiday Park - Chinderah
$149.00 /$154.50
Homestead Holiday Park Chinderah
$149.00/$154.50
Tweed Heritage Caravan Park Chinderah
$119.00/$121.00
Chinderah  Lakes Caravan Park - Chinderah
$125.00 (from Mar-11)
Tweed Heritage Caravan Park - Chinderah
$119.00/$121.00
Royal Pacific Tourist Retreat - Chinderah
$140.00 (Apr 11)

The applicant has provided details of the facilities of each park and some charges and utility inclusions (such as water).

The respondent considers that the most appropriate parks for comparison are Tweed River Hacienda Holiday Park (Hacienda) and Homstead Holiday Park (Homestead). They are considered by the respondent to be slightly superior because of their riverside location. The respondent states that rents for ensuite sites are $165.40 per week and $201.50 for waterfront sites. The applicant submits that these two parks are significantly superior. The applicant considers that the additioanl parks submitted are relevant, even though they are not in the immediate locality. Having considered the evidence, I  am satisfied that the parks in the immediate vicinity are more relevant for comparison purposes. I do not consider that Ballina Lakeside Holiday Park, as submitted by the applicant, is comparable. Chinderah is immediately adjacent to Tweed Heads which forms the southern part of the conurbation known as the Gold Coast. The Gold Coast is a large metropolitan area with all the facilities that can be found in a metropolitan area. Ballina is a rural town of about 18,000 people over an hour drive to the south. It does not have close access to a metropolitan area that the residential parks in the Chinderah/ Tweed Heads area have.

I agree with the respondent’s submission that the parks best compared to the respondent’s park are the Hacienda and Homestead parks. Unlike a court of law, this Tribunal may inform itself on relevant evidence. Hacienda Holiday and Homstead park  are adjacent to each other. I note from various hearings before this Tribunal that the management is the same for both parks and some facilities are shared. There are also associates of the owners common to both parks. More recently the owner of Hacienda has submitted to this Tribunal the rents are $149.00 to $187.60 per week in the park.

The facilities in Hacienda and Homstead are similar to those in the respondent’s park, however, I consider the location to be considerably superior to the respondent’ park because of the riverside location. Additionally, the respondent’s park is next to the Pacific Highway, which is a raised motorway.

The respondent submits rents in the park (with exception of the applicant) range from $138.00 to $147.00 per week. This was not disputed.

(b) the value of the residential premises

The sites in the park are owned by the park operator. There are 114 permanent sites and 68 tourist sites some with cabins. The dwellings on the permanent sites are owned  by the residents. No quantitative evidence of the value of the park was provided. The applicant submitted information relating to land tax exemption. The park owner provided no evidence as to whether it took advantage of this exemption.

(c) the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident

The applicant’s evidence was that he entered into a 3 year fixed term agreement in January 2008 at a rent of $122.00 per week. At this time average rents in the park were $104.00 per week. The respondent submits that at this time there were 5 residents paying $117.00, 6 residents at $122.00 and others at $110.00. From 2008 to the present, average rents increased up to the present level while the applicant has not had to pay these increases.

(d)  general price index (such as the Consumer Price Index)

I consider the all groups consumer price index for Sydney as the relevant price index, as it will reflect state based price movements for utilities and other charges relevant to a residential park. The relevant index number at the commencement of the site agreement is that for the immediately preceeding quarter, that is December 2007. It is 159.5. The index number relevant to the commencement of the new agreement is December 2010 which is 173.1. This is an increase of 8.5% over the 3 years or 2.84% per annum. Applying this to the 2008 rent would give a rent of $132.40 in 2011.

(e) the conduct of the parties

There was no evidence or submissions from either party.

(f) the amount of any outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement

The park owner provided a letter from its accountant that stated the outgoings for the park had increased overall by 26.2% between financial years 2008/09 and 2009/10. The various cost items were listed with the increase in cost shown as a percentage, but no particulars or actual amounts were provided. Nor was the proportion of those costs to the overall costs. The letter states that the cost analysis is concentrated on the permanent tenants, but no methodolgy or figures are provided. Copies of various accounts were also provided. Because of these deficiencies, I do not accord much weight to this evidence other than to note that some costs may have increased by a percentage greater than CPI.

(g) the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement

The applicant submits that the residents pay for their own electricity, gas and telephone. Bore water is used for gardens. While accounts for water and other utilities have been provided by the respondent and percentage increases are referred to by the respondent’s accountant, there is no quantative data provided. Most of these costs are what would be overhead costs rather than direct services supplied to tenants. Water is one utility supplied to the tenants directly paid by the respondent, but there is no differentiation between land and water rates in the accountant’s letter. 

The applicant submits:

	that electricity is a direct charge to the tenants;


	analysis ot water rates shows a cost increase from 2009 to 2010 of 7 cents per week for each resident;


	public risk insurance cannot be charged to the residents under section of the Residential Parks Regulation 2006;


	no details/ invoices were provided of  land rates;


	staff wages from invoices break down to be $0.54c per resident


	there are no details of apportionment of  upgrade and maintenance invoices beween tourist sites and permanent residents.


It is noted that maintenance of dwellings is met by the residents.

(h) the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises

The respondent’s valuers refer to the upgrade of facilities, but like other financial information, there is no quantitative evidence other than some invoices for which there is no explanation. There are no submissions by the applicant on this point.

(i) the accommodation and amenities provided in the residential premises and the state of repair and general condition of the premises

The applicant submits that this is at the cost of the residents as the accommodation is owned by the residents. There was no submission from the respondent on this point.

(j) any work done to the premises by or on behalf of the resident, to which the park owner has consented

There were no submissions by either party.

(k) any other relevant matter

There were no submissions by either party.

When considered in its totality, the rent increase represents an increase of 20.49% over 3 years or 6.8% annually. This is about 3 times the CPI. On the other hand, the applicant has not had to pay the various rent increases over this time. The general intent of section 57 of the Act is to determine whether the rent increase is excessive taking into account the various prescribed factors.  I consider that the starting position must be the market level of rents as provided in subsection 57(a).  From this, the other factors in section 57 either add or detract from that rent level. I note the evidence of the respondent that states that many of the tenants are paying $147.00 per week. I also note that a number of tenants have also brought an application to the Tribunal for a determination of excessive rent and, while it may have been determined prior to this decision, I have had no regard to this decision. In having regard to rents in the park, I take note of the comments of Member Moore in Anderson  & Ors v Tenbury Pty Ltd [2007] NSWCTTT 149 where he stated:

“The Tribunal accepts that there are likely to be a number of considerations prompting both residents and park owner to enter into such an arrangement. The Tribunal has consistently said that residents living in their own homes within residential parks are not free to simply relocate to another site within a different residential park. Considerable cost is involved. An increase in rent may reflect this circumstance. If so, it distorts what the Tribunal understands to be the meaning of the expression “market level”, namely, the price negotiated by parties with equal bargaining power. Thus it is necessary in each case to give close consideration as to whether an increase in rent, accepted by a majority of residents, represents the general market level of rent for sites within that residential park.”

As such, I do not accept that $147.00 represents a market rent. Given the general deficiency in quatitative data about cost increases, I find that a general increase of more than three times CPI over three years is excessive. However, it must also be acknowledged that the CPI is a measure of a basket of consumer goods and may not accurately reflect general increases in utilities and other costs of the park owner. In refering to utilty costs, I am refering to those which are ones that consitute part of the park overheads, for example electricity for street lighting, rather than that consumed directly by residents. While there is no objective evidence of the increases, I am satisfied that some of the respondent’s costs have increased by more than the CPI over the relevant period. The prime factor, that I regard as having weight in this determination is the level of rents in other residential parks in the locality, As previously stated, I am of the view that the most relevant comparison is to the Hacienda and Homestead parks which are nearby. The rents are $149.00 to $187.00. I consider that, by their location of  these parks the sites are considerably superior to the respondent’s park and this needs to be reflected in relative rents. A rent of $147.00 per week puts the respondent’s rents just below that of Hacienda and Homstead and does not adequately reflect relative differences in the parks . I am satisfied that a rent increase to $146.50 is excessive and that the weekly rent should be in no more than $142.50. This rent to apply from that specified in the notice of increase provided to the applicant (15 January 2011). Further this rent is to apply for 12 months from that date.

If the applicant has paid rent in excess of $142.50 from 15 Januray 2011 it is to be refunded to the applicant within 28 days of this determination. Likewise, if this determination results in rent arrears for the applicant, they are to be paid to the respondent withiin the same time period.




B Pickard
Member
Consumer, Trader & Tenancy Tribunal

27 July 2011

