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Hannah & Ors v Hacienda Holiday Park (Residential Parks) [2012] NSWCTTT 285 (20 July 2012)

CONSUMER, TRADER & TENANCY TRIBUNAL
Residential Parks Division


File No.:
RP 12/10296 & Ors

APPLICANTS:

Percival & Gail Hannah & Ors

RESPONDENT:

Hacienda Holiday Park Pty Ltd

APPLICATION:

That a rent increase is excessive

APPEARANCES:

Dr G Martin on behalf of the applicants
Mr J Willmott on behalf of the respondent

HEARING:

14 June 2012

LEGISLATION:

Residential Parks Act 1998, s 57


Pursuant to section 50 of the Consumer, Trader and Tenancy Tribunal Act 2001, on 13 August 2012 the orders published 20 July 2012 are amended as follows.

ORDERS

	Pursuant to s 58 of the Residential Parks Act 1998 the rent payable per week as at 30 March 2012 is increased by 6% from 1 April 2012 for a period of 12 months to 31 March 2013. 


	Any amount of rent which has been overpaid as a result of order 1 is to be refunded to the applicants.



REASONS FOR DECISION

Background

	Tweed River Hacienda Holiday Park is located at Chinderah in northern New South Wales. It is a mixed-use park having both a permanent resident and a holiday-maker component. There are 196 sites in the park, about half of which are classified as long-term sites.


	In January 2012 the park owner issued notices to residents in the park that their rent would be increased to a certain amount from 1 April 2012 reflecting an increase of 9.8% over the rent then payable. A significant number of residents applied to the Tribunal seeking an order that the rent increase notified by the park owner is excessive. Since proceedings were commenced a number of applications were withdrawn or orders made by consent of the parties in accordance with an agreement reached by them. A schedule of the remaining applicants the subject of this decision is attached to these reasons.


The proceedings

	As the issues relevant to all applications are essentially the same, the applications were dealt with together. The parties had been unable to reach agreement during a lengthy conciliation on 18 April 2012 and the matter proceeded to hearing before me on 14 June 2012. The parties were given further time to make some written submissions in relation to one issue as noted below.


Preliminary issues

	The applications to the Tribunal were all made pursuant to s 55 of the Residential Parks Act 1998 which permits a resident, as defined in that Act, to make an application to the Tribunal that a rent increase is excessive. Towards the end of the hearing Mr Willmott stated that a number of applicants were in fact not residents but were casual occupants under the Holiday Parks (Long-term Casual Occupation) Act 2002 and were not, therefore, entitled to make this application.


	When pressed as to his reasons for making this statement Mr Willmott referred to a table which had been prepared by the applicants and provided to him and the Tribunal along with other documents the applicants intended to rely upon at the hearing. The table contained a number of columns which set out details including the name of the applicant, the site number occupied by them, their current rent and the increased rent. The table was described as a list of applicants. The final column was headed “SITE AGREEMENT” and had either “YES” or “NO” entered in respect of each applicant. Mr Willmott said that the word “NO” meant that the person does not have a site agreement with the park owner and was therefore not a resident of the park within the meaning of the Residential Parks Act.


	Dr Martin, who represented the applicants, clarified a number of times that the words “YES” or “NO” simply referred to whether or not the person had in their possession a copy of a written site agreement. Dr Martin stated that a number of people had resided in the park for many years and occupied the premises as their principal place of residence. Many do not have a copy of a written site agreement. Mr Willmott persisted with his submission that the relevant persons were not residents. When questioned as to why he believed this, Mr Willmott made the extraordinary statement that he does not know who is and who is not a resident of the park. This is despite the fact that he is intimately involved in the day to day running of the park.


	Mr Willmott offered no evidence to support his contention that the relevant persons in the table are not residents within the meaning of the Residential Parks Act other than the mere statement referred to above. That statement was, to put it mildly, mischievous. I therefore accept that the applicants are covered by that Act and entitled to make this application.


	Mr Willmott then raised concerns about four applications which had been signed by another person on behalf of the applicant. Mr Willmott referred to clause 12 of the Consumer, Trader and Tenancy Tribunal Regulation 2009 which sets out the requirements for making an application to the Tribunal. Relevantly the Regulation provides that an application must be signed and dated by the applicant unless the applicant appoints an agent under s 32 of the Residential Parks Act 1998 or authorises another person in writing to do so.


	In one matter both the applicants themselves and the person who signed the application on their behalf at the relevant time were present in the hearing room. I was satisfied on their evidence that the application was duly made.


	In relation to the other three applications neither the applicants nor the person who signed the application form were present in the hearing room. I allowed their representative seven days to provide evidence that the forms had been completed in accordance with the legislation. I allowed the park owner a further seven days to respond.  Documents were received from the applicants but nothing in reply was filed by the park owner.


	In relation to the applications by Robert Khalu and Lionel Chapman I am satisfied on the basis of the information provided that the applications were duly made. In relation to Bradley Singleton, his representative was unable to contact him as he is currently overseas.  The application was signed by Jeff Singleton who I understand to be a relative. While it is not clear to me why Jeff Singleton has not provided any information, I am reasonably comfortable that Bradley Singleton would have authorised his relative to deal with some of affairs during his absence from the country. I am therefore satisfied that the application was duly made.


The factors to be considered in rent increase applications

	Section 57 of the Residential Parks Act 1998 sets out the matters to which the Tribunal may have regard in determining whether a rent increase payable under a residential tenancy agreement is excessive.  The evidence of the parties was directed towards these matters as set out below. Some factors were not considered by the parties to be relevant and consequently no evidence was led in respect of those matters and they have not been considered or referred to below.



General market level of rents for comparable premises (s 57(a))

	Under this factor an assessment of the general market level of rents for comparable premises in the same park or in other parks in the locality or a similar locality is required.  


	The residents submitted that there is no market level of rent in the park itself. They stated that there are some 19 different levels of rent for sites in the park with no clear rationale for why the rent for some sites is higher than others. The applicants referred to a number of other parks in the locality:


	Noble Lakeside

Cobakai Broadwater Village
Colonial Tweed Holiday and Home Park
Drifters Holiday Village
	Pyramid Holiday Park River Retreat Caravan Park
	Tweed Heritage Caravan Park
Homestead Holiday Park

	Some details of the amenities in each park were provided along with a little information about rent paid in respect of a site in the park. This information was not comprehensive.  


	The applicants referred particularly to Drifters Holiday Village where the rent was $143.50 for all sites in the park, rising to $148.50 from 1 March 2012. The applicants noted a recent decision of the Tribunal by Member Moore which they claimed held that Drifters was comparable to Hacienda. As was pointed out by Mr Willmott, what the decision in fact said was that Hacienda and the neighbouring park, Homestead Holiday Park, are “considerably superior” to Drifters (Mitchell v Drifters Holiday Village [2011] NSWCTTT 418 at paragraph18).


	Mr Willmott referred in particular to Homestead Holiday Park where a negotiated outcome recently provided for a 6.8% rent increase. Mr Willmott said that some 30-40 residents in Hacienda had also agreed to such an increase. Homestead and Hacienda are located next to each other and have similar facilities. Hacienda has a recreation hall which Homestead does not – although the residents complain about lack of access to the hall.


Past rent increases (s 57(c))

	Tables provided by the applicants show that the rent has increased regularly over previous years.



A general price index (s 57(d))

	The applicants drew attention to the Sydney consumer price index which rose 3.2% over the year to December 2011. Mr Willmott stated that the CPI bears little relationship to the costs of running a park or any other business.


Outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement (s 57(f))
Cost of services provided under the residential tenancy agreement (s 57(g))

	The park owner provided a letter from Ms Tanya Hickling, Certified Practicing Accountant, who had conducted a detailed review of the operating income and expenditure of the park. Ms Hickling states that she has reviewed all expenditure categories for the period 8 January 2011 to 7 January 2012 and compared it to the previous 12 months, 8 January 2010 to 7 January 2011. She states she excluded costs attributable to the tourist operations of the park, depreciation allowances and items that were capital in nature.


	Ms Hickling provided a table containing 17 areas of expenditure and the percentage by which these areas had increased or decreased over the period. She then concluded that the costs to operate the park had increased by 10.23% over that time.  


	While I don’t doubt Ms Hickling’s professionalism, the difficulty I have with the document provided is that it is impossible to extrapolate from it the real effect of the percentage increases on the total cost of operating the park. This is because all areas are given a base value of 100.  Considerable differences in overall increases would be experienced depending on the amount of expenditure in each particular area. For example, an increase of 16% in one area may or may not have a significant impact depending on the amount of expenditure actually incurred – an increase of 16% on $500,000.00 is much more significant than an increase of 16% on $1,000.00.


	When questioned Mr Willmott said that the biggest area of expenditure in the park was wages. Ms Hickling states that wages and on-costs have increased 6.26%.


Any other relevant matter (s 57(k))

	The applicants referred to the following matters:


	the recreation hall is locked and cannot be used unless management approves;
	the hall provides basic facilities in any event;
	residents have been harassed and intimidated by the park owner into agreeing to a 6.8% increase;
	there are potholes in one of the streets in the park;
	the standard and frequency of lawn mowing has decreased;

garbage collection has been reduced from three times per week to one; and
green waste bins have been removed.

The park owner denies any harassment or intimidation of residents. 

Conclusion

	As noted above, the Act sets out a range of factors which the Tribunal may have regard to in determining whether a rent increase is excessive. The factors set out in section 57 are not necessarily ranked in order of importance. All are factors which the Tribunal may take into account.  


	The Tribunal’s task is to take into account the evidence that has been presented in relation to the factors set out in s 57 and then to decide whether, on balance, the rent increase is excessive. It must also be borne in mind that what is under consideration is not the rent itself but the increase in rent. In these matters the increase is some 9.8%.


	The park owner accepts that 9.8% is a large increase and Mr Willmott said that was why he offered to reduce the increase to 6.8%. In light of that concession, it is clear that an increase of that size would, from the park owner’s point of view, be sustainable.


	The information provided by the applicants in relation to comparable premises was inconclusive and I see no reason to depart from the views of Member Moore in his recent decision. Homestead, the neighbouring park, is clearly comparable and I note residents in that park have agreed to a 6.8% increase. I also note, however, that the agreement reached with the park owner in respect of the Homestead increase included many matters other than rent and the park owner is required under that agreement to carry out certain works.


	It is clear that rents in the park have increased regularly and indeed the rents are now some of the highest in the state. This has much to do with the location of the park and its proximity to services in the Tweed area.


	I have no doubt that costs to operate the park have increased since the last rent increase. It is reasonable that a park owner seeks to increase rents in such circumstances. While Mr Willmott objects to the relevance of the consumer price index, it is something which may be taken into account under the legislation.


	Little information was provide by the applicants about the items referred to under s 57(k) and their impact on residents is difficult to assess, particularly when some items seem to affect only a few residents.


	Considering all the above matters I am satisfied that the increase of 9.8% is excessive – this was, in effect, conceded by the park owner.  Orders are made under s 58 of the Act that the rent is to be increased by 6%. Any amount of rent overpaid by the applicants is to be refunded.








K Ransome
Chairperson
Consumer Trader & Tenancy Tribunal

20 July 2012




SCHEDULE OF APPLICANTS


FILE NO
APPLICANT NAME
RP 12/10296
Percival & Gail Hannah
RP 12/10360
John & Diana Hodson
RP 12/10371
Patricia Barducci
RP 12/10398
Robert John Williams
RP 12//10415
Meagan & Ken Bates, Ken Beaver & Kevin Samuels
RP 12/10455
Bradley Singleton
RP 12/10459
Judy Harrison
RP 12/10463
Peter & Pierina Morgan
RP 12/10465
Eleanor Dittman
RP 12/10542
Alan Tulk
RP 12/10543
Peter & Julie Riley
RP 12/10545
Ian Hindle
RP 12/10546
Kevin Perandis
RP 12/10554
Heather Raymond
RP 12/10557
Luisa McCluskey
RP 12/10562
Lionel Chapman
RP 12/10565
David Dodge
RP 12/10567
Clifford Saunders
RP 12/10570
Mark Mountfort
RP 12/10580
Cecil & Thelma Burnell
RP 12/10582
Zarina Bennetti
RP 12/10586
George Elms
RP 12/10593
Brett Heaton
RP 12/10595
Donald Edwards
RP 12/10600
David & Stephanie Dean
RP 12/10605
James Williams
RP 12/10606
George Galbraith
RP 12/10612
Gwenneth Michie
RP 12/10614
Ron Holden
RP 12/10619
Peter McCartin
RP 12/10624
Wendy Engelhardt
RP 12/10631
Sylvia Warbrick
RP 12/10633
Keith Lea
RP 12/10638
Bob Hohnberg
RP 12/10644
Valerie Allen
RP 12/10657
Barry Chambers
RP 12/10662
Leigh Harris
RP 12/10663
Danny Venn
RP 12/10667
Marilyn Meredith
RP 12/10670
Barbara Lines
RP 12/10690
Thomas Edwin George
RP 12/10693
Kerry John Swan
RP 12/10704
James Evan Jones
RP 12/10705
Brenda Saunders
RP 12/10874
Roderick Kilborn & Sandra Sorrensen
RP 12/10877
Keith & Darren Smith
RP 12/10887
John Pestridge 
RP 12/10894
Val Haynes
RP 12/10899
Marilyn Tinley
RP 12/10904
Lester Clark
RP 12/10911
Peter John Fielding
RP 12/10913
Gary King
RP 12/10916
Kenneth Jackson
RP 12/10918
Barbara Dawn Timms
RP 12/10923
Brian Hamilton
RP 12/10924
Kevin John Condon
RP 12/10926
Jan Hol
RP 12/10927
Ron & Oriel Ross
RP 12/10933
Robert George Waldron
RP 12/10936
Allan Lester Thomas
RP 12/10938
Robert Khalu
RP 12/10950
Anne Ryan
RP 12/10953
Sylvia Mary Barker
RP 12/10956
Beverley Hall
RP 12/10959
John Stephens
RP 12/10961
Dianna & Terrence Pilmore
RP 12/13514
Mark Walmsley



