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Tuddenham v Fishing Haven Caravan Park (Residential Parks) [2012] NSWCTTT 214 (5 June 2012)

CONSUMER, TRADER AND TENANCY TRIBUNAL
Residential Parks Division


APPLICATION NO:  	RP 12/08202 

APPLICANT: 		Garry Tuddenham

RESPONDENT: 	Stammax Pty Ltd t/as Fishing Haven Caravan Park

APPLICATION: 		Assignment of site agreement

APPEARANCES: 	Ms L Wakeling for the applicant; 
Mr M Hutchinson for the respondent

HEARING: 			15 May 2012 at Grafton

LEGISLATION: 		Residential Parks Act 1998
______________________________________________________________


ORDERS

	The Tribunal finds that the respondent has unreasonably withheld consent to the assignment of the applicant’s site agreement to a proposed purchaser of the dwelling on site 55.


	The respondent is to immediately consent to the assignment of the applicant’s site agreement to Mr John White and Ms Janram Khamjan.



REASONS FOR DECISION

APPLICATION

	By an application filed 17 February 2012 the applicant sought an order to resolve a dispute in respect of the sale of his movable dwelling situated on site 55 at the respondent’s park. The application was amended to include a claim that the respondent was unreasonably withholding consent to an assignment of the applicant’s site agreement to a proposed purchaser of the dwelling.


JURISDICTION

	The Tribunal has jurisdiction to hear and determine this application pursuant to the Residential Parks Act 1998 (“the Act”).


PROCEEDINGS

	A directions hearing was held on 13 March 2012. The case could not be resolved on that day and it was set down for hearing on 15 May 2012. The case was heard on that day. Thereafter the decision was reserved pending the giving of these reasons. The hearing was sound recorded.


APPLICANT’S EVIDENCE

	The applicant has been trying to sell his movable dwelling at the park. An estate agent has introduced Mr White and Ms Khamjan as purchasers. They are willing to purchase the premises at the price sought by the applicant. However, the respondent will not consent to an assignment of the applicant’s site agreement and the respondent considers the proposed purchasers as unacceptable occupants of the park.


	The applicant submits that the respondent is acting unreasonably. Also the applicant claims that the respondent has been unreasonable in requiring the purchasers to obtain and pay for police checks and to provide rental and character references. The applicant claims that the Act does not require the provision of police checks or references and the respondent should not be requiring such documents.


RESPONDENT’S EVIDENCE

	The respondent claims to rely upon section 5 of the Act and submits that this part of the legislation allows the respondent to determine who can reside at the park.


	The respondent conducted an interview with the proposed purchasers and has thereafter formed the view that the purchasers are not appropriate people to reside at the park.


	The respondent has formed this view based upon (a) the rental reference being unsatisfactory in that it has not been provided by a landlord or landlord’s agent; (b) that the purchasers should provide a five year rental history; (c) that the respondent has an obligation to other occupants of the park to screen new arrivals; (d) that Mr White was abusive and subjected the park managers to bad language when told his application to reside at the park was refused and (e) that the park managers fear violence and intimidation being subjected to them by Mr White.


FINDINGS

	The following findings are made on the balance of probabilities.


	The respondent has a misconception in these proceedings in regard to the reliance upon section 5 of the Act.


	Section 5 provides that the Act applies to site agreements where the resident occupies a site as his/her principal place of residence and the resident has the park owner’s approval for such occupation. In this case, this section applies to the applicant’s site agreement. The applicant occupies the site pursuant to an agreement and the applicant was at the time the site agreement was entered into approved by the park owner to be a resident in using the site as a principal place of residence.


	In my view, it is erroneous for the respondent to claim that section 5 can be relied upon when there is a proposed sale of an approved resident’s dwelling and a request to assign the site agreement.


	The relevant section of the Act in this case is section 41. Section 41 (1) provides: 


It is a term of every residential tenancy agreement that 

(a) the resident may, with the prior consent of the park owner, assign the whole or part of the resident’s rights and obligations under the agreement or sub-let the residential premises and 

(b) the park owner must not make any charge for giving such a consent, other than for the park owner’s reasonable expenses in giving consent. 

	Section 41 (3) provides in respect of site agreements (as distinct from 	tenancy agreements) that it is, however, a term of every residential site 	agreement that the park owner may not unreasonably withhold or 	refuse consent to an assignment or sub-letting referred to in sub-	section (1).

	Clearly, the legislation makes different provisions depending upon whether the agreement is a tenancy agreement or a site agreement. If the park owner owns the accommodation, the park owner can withhold consent to an assignment of a tenancy agreement. Where the park owner does not own the accommodation, the park owner cannot unreasonably withhold consent to the assignment of the site agreement.


	So, in this case, is the respondent being unreasonable in withholding consent to the assignment of the site agreement? The Tribunal answers this question in the affirmative for the following reasons:


	Whilst it is not unreasonable for the respondent to make enquiries about a new resident and ask for the provision of references, it is considered unreasonable for the respondent to ask the proposed new resident to pay for certificates to be issued by the Police Service confirming that the resident has no criminal history. The Tribunal notes that the respondent concedes this point and in future proposes to pay for the issue of the certificates.


	In any event, Mr White and Ms Khamjan have been issued with certificates which indicate they have no criminal record. Accordingly the respondent cannot rely on any adverse record to refuse to consent to their occupation of the park.


	The requirement for a five year rental history is considered unreasonable in this case where there is evidence that the proposed purchasers have lived for a time overseas.


	The claim that the rental reference is unsatisfactory is not of itself sufficient to warrant the purchasers being unacceptable at the park. Also, in any event, the respondent is protected by the Act in regard to payment of rent or site fees. Section 98 of the Act provides that notice of termination of a site agreement can be given if the resident is more than 14 days in arrears of rent. One would expect that if an incoming resident is going to purchase a dwelling the resident would pay his/her site fees to protect that investment and remain residents of the park.


	The claim that Mr White was abusive and used bad language directed at the park managers is of concern. Mr Hutchinson described in detail the language to which he was subjected. Mr. Harvey, the agent, said it was “robust discussion” which may be sugar-coating to some extent what really occurred. This issue needs to be considered in the circumstances in which it arose. The purchasers were asked to go to the expense of obtaining police certificates and references and were then faced with the park managers’ appraisal that they were not acceptable residents. If the bad language was uttered that is inexcusable. However one can understand the frustration which must have been apparent in the circumstances.


	The park managers concerns about potential violence or intimidatory behaviour should be obviated also by a provision in the Act. Section 117 of the Act provides that the Tribunal may on application by a park owner make an order terminating a site agreement if the Tribunal is satisfied the resident caused or permitted or was likely to cause or permit serious damage to the premises or injury to the park owner, park manager or any person lawfully at the park. A notice of termination is not required before making such an application to the Tribunal.



	On this basis of this analysis the Tribunal finds that the respondent is being unreasonable in refusing to consent to the assignment of the applicant’s site agreement and there will be an order to allow the assignment to be made.





K Holwell
Member
Consumer, Trader & Tenancy Tribunal

5 June 2012

