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CONSUMER, TRADER AND TENANCY TRIBUNAL
Residential Parks Division



APPLICATION NO:

RP 11/44750

APPLICANT:

Diane Regeling

RESPONDENT:

Hacienda Caravan Park Pty Ltd

HEARINGS:

Tweed Heads, 2 December 2012; 24 February 2012; 16 March 2012

APPLICATION:

	Application for park owner not to interfere with the sale of the moveable dwelling.


	Application for refund of commission or any other cost is payable to the park owner in relation to the sale of the moveable dwelling.


APPEARANCES:

Dr Gary Martin of Affiliated Residential Park Residents Association NSW Incorporated (“ARPRA”) for the applicant; 
Mr Wilmott, Director for the respondent; 

LEGISLATION:

Sections 17, 81 Residential Parks Act (“RPA”)

KEYWORDS:
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______________________________________________________________


ORDERS

	The application is dismissed.



REASONS FOR DECISION


	At the hearing on 2 December 2012 the matter was part heard. Ms Regeling gave evidence on her matter. This matter had been set to be heard concurrently with GEN 11/50069 which has been subject of a separate written determination by me.


	I will not canvas the evidence of Ms Regeling or the submissions of Dr Martin at the December hearing for reasons that are obvious in this determination.


	At the hearing on 24 February 2012 the respondent indicated the site had been sold. The purchasers were not available to give evidence. A copy of the residential site agreement with the new owners was sighted by me. It was conceded by both parties that the application may be redundant. Dr Martin had no instructions on the status of the sale and whether the application for interference was to continue in light of the sale having occurred. The hearing was adjourned to allow Dr Martin to obtain instructions. The applicant was to withdraw the claim if the purchaser had entered into a site agreement.


	On 3 February 2012 Dr Martin wrote to the Tribunal and indicated that I had adjourned the matter “to ascertain whether or not the resident had been provided with a signed copy of a residential site agreement”. He indicated the resident had not been given a copy of the site agreement.


	In this communication Dr Martin's use of the word “resident” was ambiguous. Did he mean Ms Regeling, the applicant? Or did he mean the purchasers under the new site agreement alleged by the park owner? If the former, and the site had been sold and a new agreement entered into, Ms Regeling would have no standing to seek a copy of the new site agreement. That was not a part of her application in any event. If the latter, this application was in the name of Ms Regeling and the new owners are not parties to it.


	The matter was adjourned to 16 March for further consideration.


	On 13 March Dr Martin asked for an adjournment of the hearing as he was very ill. I indicated to registry to inform Dr Martin an adjournment would be granted if he provided some medical evinced in support of the claim. Instead, Dr Martin indicated to the Tribunal that a representative from ARPRA would appear for Ms Regeling.


	At the hearing on16 March the respondents appeared. There was no appearance by Ms Regeling or any representative. Instead of dismissing the application out of hand for want of appearance by the applicant, I informed Mr Wilmott for the respondent that I would reserve my decision as to whether to dismiss for want of appearance, or, whether to dismiss as the application had been rendered nugatory by the sale and provision of a new site agreement. This site agreement was reviewed by me when handed up by Mr Wilmott


	On 22 March Dr Martin provided written submissions to the Tribunal. I directed registry to provide a copy of these to the respondent. The respondent has not replied to those submissions.


	The submission of Dr Martin referred to Section 17 of the RPA which states:


17   Park owner to give resident copy of residential tenancy agreement
(1)  	It is a term of every residential tenancy agreement that, before the resident either:
(a)  	signs a copy of the agreement and gives it back to the park owner or park manager, or
(b)  	enters into occupation of the residential premises to which the agreement relates,
the park owner must give the resident a further copy of the agreement, together with a separate list of the provisions of the agreement that are additional to the provisions contained in the standard form agreement referred to in section 9.
(2) 	It is a term of every residential tenancy agreement that the park owner must give the resident a copy of the fully executed agreement, as soon as is reasonably practicable.
(3)  	A park owner under a residential tenancy agreement must not contravene or fail to comply with subsection (1) or (2).
Maximum penalty: 10 penalty units.

	Dr Martin submitted the park owner failed to give the resident a copy of the agreement prior to her moving in. Later he submitted that this shortcomings applied to a Judith Harrison, presumably the purchaser of the site from Ms Regeling.


	The original application of Ms Regeling under Section 85 for the park owner to stop interfering with a sale has been rendered nugatory by the sale and the grant of a site agreement to the purchaser. 


	If the purchaser is Judith Harrison and she wishes to pursue her claim she would need to being an application under section 17 to the Tribunal.


	Nothing was submitted by Dr Martin in relation to the claim for refund of commission on the sale.


	The application is dismissed.




G Bassett
Member
Consumer, Trader and Tenancy Tribunal
18 April 2012

