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Evans & Ors v Cabana Holdings Pty Ltd (Residential Parks) [2008] NSWCTTT 1128 (7 July 2008)

CONSUMER TRADER AND TENANCY TRIBUNAL

Residential Parks Division



APPLICATION NOS:

08/01468 and 18 others

APPLICANTS:

Benjamin Evans And Barbara Evans   & 18 Others

RESPONDENT:

Cabana Holdings Pty Ltd

APPLICATION:

Excessive Rent

REPRESENTATION:

Mr Plimmer for the applicants 
Mr Moore for the respondents

DATE OF HEARING:

30 May 2008




ORDERS

Having considered the material placed before it, the Tribunal is not satisfied that the grounds have been established to make the orders sought and the application that the rent increase is excessive is dismissed.


REASONS FOR DECISION


PRELIMINARY MATTERS

The Tribunal is satisfied that, that the agreement between the parties is pursuant to the Residential Parks Act which vests jurisdiction in the Tribunal and that a valid notice of increase of rent has been served in accordance with Residential Parks Act, Section 53.

The letters of increase were served on the residents for $3.40 and $3.70 per week.

The applicants filed applications pursuant to Residential Parks Act, Section 55 seeking orders that the rent increases are excessive.

Residential Parks Act, Section 57 identifies the matters which the Tribunal may take into consideration when determining an application that a rent increase is excessive.
The Tribunal indicated to the parties that the matter would be determined in accordance with these items for consideration.

The parties filed the evidence in relation to Section 57 as required by the Tribunal


DECISION

S. 57(a) the general market level of rents for comparable premises in the same residential park and in other residential parks in the same locality or a similar locality.

The applicant submits that there are no comparable residential parks in the same locality or similar locality upon which the Tribunal can apply this arm of section 57(a) and reference is made to the case of Randy River Health and Beauty Aid Co Pty Ltd t/as Middle Rock Village Park v Consumer Trader and Tenancy Tribunal & Ors [2007] NSWSC 1142.

Ms Evans gave evidence of her experience as President of the Central Coast Parks Residents Association that she visits all the parks regularly and none of them appear to be comparable.

The respondent has filed a schedule of local residential parks listing some information about locality and services.

It is true that the residential parks on the Central Coast vary from urban parks to semi rural and beach access.
 
If this submission of the applicant is accepted, then the only arm of Section 57(a) that is relevant is the market rent within the park, and 94% of residents are paying the increased rent.

There is no relevant evidence to support the proposition by the applicant that this may be due to any intimidation or duress by the park owner.  

S. 57(b) the value of the residential premises.

The park owner is not the land owner and is subject to a commercial lease in respect of the property. 

The Tribunal is satisfied that the value of the residential premises has increased substantially in recent times, this is both the land value and the dwellings.

In the assessment of the rent increase, and, the relevant circumstances, this criterion was not given as much weight as other considerations. 



S. 57(c) the frequency and amount of past rent increases under the residential tenancy agreement or previous residential tenancy agreements between the same park owner and resident.
 
The frequency and amount of rent increases is agreed between the parties and is a matter of record.

The park owner appears to have taken steps to implement an annual increase which does not appear to be unreasonable. The amounts of those increases have been the subject of Tribunal determinations.

S. 57(d) a general price index (such as the Consumer Price Index).

The Sydney Consumer Price Index for relevant period is 1.3%.

The applicants submit that the Tribunal should rely upon this figure as guidance for any rent increase. It is a factor that should be taken into account in the assessment of applications in respect of excessive rent increases as suggested by the enabling legislation.

The respondent submits that the Tribunal should also have regard for Producer’s Price Index which is a general price index and the results are distributed by the Australian Bureau of Statistics. The respondent states that this index uses more relevant criteria to a rent increase matter. The Tribunal accepts that the respondent is entitled to present evidence of Producer’s Price Index and has regard to that submission. The Producer Price Index for December Quarter is 10.6% 

The main difference between the acceptance of the statistics is that the respondent has the opportunity to present evidence of the increase of costs in other criteria pursuant to Section 57. This evidence can be presented to the Tribunal in respect of matters which are specifically relevant to their case and therefore depreciates the reliance on the PPI. The applicant can only rely upon a general price index for evidence of variation on costs, which include housing criteria, and rely on the example set out in the Act which appears to be appropriate in the circumstances. 

These criteria must be considered in conjunction with all items in Section 57 and there is no basis for the proposition that the price index is an isolated figure that binds the parties. 

The limitation on filing applications as set out in Section 58(2A) is not relevant to these proceedings. 
     
S. 57(e) the conduct of the parties.

The evidence of conduct of the parties prior to the last rent increase is not an issue that is given much weight by the Tribunal.

Some minor breakdowns in communication and an exchange of letters are not matters which will have much consideration in the issue of a rent increase.

S. 57(f) the amount of outgoings in respect of the residential premises required to be borne by the park owner under the residential tenancy agreement or proposed agreement.
S. 57(g) the estimated cost of any services provided by the park owner or the resident under the residential tenancy agreement or proposed agreement.

The park owner is not the landowner and the premises are the subject of a commercial lease. This means that a number of costs are borne by the land owner are not the responsibility of this park owner and should not be taken into account in these criteria.

The commercial lease provides for a rent increase of 3.5%. The applicant submits that I should not take this increase into account as it is a future expense but the Tribunal accepts that it is an amount for which the respondent park owner is responsible during the relevant period and should be taken into account. 

There is a dispute on what expenses this park owner is responsible for and what is the responsibility of the land owner.

The Tribunal is satisfied that in addition to the rent there are other relevant increases in water, sewer, electricity and waste, plus such items as wages and the costs of some repairs and maintenance.

The increases in the outgoings and cost of services are relevant considerations to be taken into account in the calculation of any rent increase. The Tribunal will have regard to the increases outlined in the submission of the respondent and in particular how these increases impact on the site costs which should be passed on to the applicants. 

S. 57(h) the value and nature of any fittings, appliances or other goods, services or facilities provided with the residential premises.

No relevant evidence to the issue of rent increase

S. 57(i) the accommodation and amenities provided in the residential premises and state of repair and general condition of the premises.

The applicant submits that the accommodation and maintenance of the amenities is not well maintained in respect of road surfaces and the cleaning of the laundry and community facility but I am satisfied that the park owner does sufficient to maintain the amenities and in the normal course of business the cost of maintaining the amenities has increased. 



S. 57(j) any work done to the premises by or on behalf of the resident, to which the park owner has consented.

No relevant evidence to the issue of rent increase other than residents takes pride in the maintenance and presentation of the residential premises and sites.


S. 57(k) any other relevant matter.

No relevant issues


CONCLUSION

Having regard to the factors of rent which have been established for comparable premises within the park, the general price index, the increase in the amount of outgoings, including the rent and estimated cost of services as set out in the above findings, the Tribunal is not satisfied that the rent increases of $3.40 & $3.70 are excessive and the applications are dismissed.



P. R. Smith
Member
Consumer Trader & Tenancy Tribunal

7 July 2008

